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Pivil  War  President  Respected  Supreme  Court 

Opinion  on  Property,  but  Refused  to  Obey 

It  as  Political  Rule 

/f35 


By  LOUIS   STARK 

[Special  Dispatch  to  The  Herald] 


WASHINGTON,  June  2— A  remark- 
able parallel  between  Abraham  Lincoln's 
opposition  to  the  supreme  court's  de- 
cision in  the  Dred  Scott  case  and  Pres- 
ident Roosevelt's  sharp  comments  on  the 
implication*  of  the  Qchechter  case  de- 
cision was  disclosed  today  by  an  ex- 
amination of  the  Bpeeches  of  the  civil 
war  President. 

Such  an  examination  was  suggested 
by  the  statement  of  Mr.  Roosevelt's 
Friday's  press  conference,  putting  the 
Schechter  ruling  on  a  Important  a  plane 
as  the  Dred  Scott  decision. 

Both  decisions  were  followed  Im- 
iieaiately  by  national  debate  on  federal 
«(rsiis  state's  rights.  Just  as  Mr.  Lin- 
tb\x\,  in  his  reply  to  Douglas  at  Ottawa, 
fU.,  Aug.  21,  1858,  appealed  to  public 
Sentiment  to  cope  with  the  supreme 
court,  placing  It  above  that  tribunal, 
so  Mr.  Roosevelt  spurred  on  the  public 
debate  by  seeking  to  make  the  Schech- 
ter case's  Implications  plain  to  the 
people  through  the  press,  with  eventual 
submission  for  further  action  by  the 
people. 

SAME    ISSUE    RAISED 

The  same  issue  of  "stand  by  the 
supreme  court"  was  raised  when  the 
Dred  Scott  decision  was  handed  down 
as  followed  the  Schechter  ruling.  Mr. 
Lincoln  declared  he  would  not  resist 
the  decision  in  so  far  as  it  meant  to 
deprive  Scott's  master  of  property,  but 
he  would  refuse  to  obey  the  decision  as 
a  political  rule  because  it  was  "im- 
properly made"  and  would  fight  for  its 
reversal. 

In  one  case  Mr.  Lincoln  taunted  his 
opponent,  Stephen  Douglas,  with  having 
favored  "oversloughing"  the  supreme 
court's  decision  in  a  certain  instance 
by  adding  five  new  judges  to  vote  down 
the  four  old  ones. 

The  debate  n  .!  over  the  "sacredness"' 
of  the  recent  decision  was  paralleled  in 
the  Dred  Scott  days,  and  Mr.  Lincoln 
referred  to  this  caustically  in  one  of  his 
speeches. 

SPEECH  AT  CHICAGO 

In  his  speech  at  Chicago  July  10,  1858, 
Mr.  Lincoln  said: 

"I  have  expressed  heretofore,  and  I 
now  repeat,  my  opposition  to  the  Dred 
Scott  decision;  but  I  should  be  allowed 
to  state  the  nature  of  that  opposition 
and  to  ask  your  indulgence  while  I  do 
so. 

"What  is  fairly  imphed  by  the  term 
Judge  Douglas  has  used,  'resistance  to 
the  decision?'  I  do  not  resist  it.  If 
I  wanted  to  take  Dred  Scott  from  his 
master,  I  would  be  Interfering  with 
property,  and  that  terrible  difficulty 
that  Judge  Douglas  speaks  of,  of  inter- 
fering with  property,   would   arise. 

"But  I  am  doing  no  such  thing  as 
that;  all  that  I  am  doing  is  to  refuse 
to  obey  it  as  a  political  rule.  If  I 
were  in  Congress,  and  a  vote  should 
come  up  on  a  question  whether  slavery 
fihould  be  prohibited  in  a  new  terri- 
tory, in  spite  of  the  Dred  Scott  de- 
cision, I  would   vote  that  it  should. 

"That  is  what  I  would  do.  Judge 
Douglas  said  last  night  that  before 
the  decision  he  might  advance  his 
opinion  and  it  might  be  contrary  to  the 
decision  when  it  wa*  made;  but  after 
it  was  made  he  would  abide  by  it  until 
It    was    reversed.      Just    so.  ' 


rule  of  property  they  have  two  ut,es. 
First — they  decided  upon  the  question 
before  the  court.  They  decide  in  thi.s 
case  that  Dred  Scott  i^  a  slave.  Nobody 
resists  that. 

"Not  only  that,  but  they  say  to  every- 
body else  that  persons  standing  iust  as 
Dred  Scott  stands  are  as  he  is.  'That  is, 
they  say  that  when  a  question  comes 
up  upon  another  person,  it  will  be 
so  d,ecided  again,  unless  the  court  de- 
cides another  way,  unless  the  court 
overrules  its  decision.  Well,  we  mean  to 
do  what  we  can  to  liave  the  court  de- 
cide the  other  way.  That  is  one  thing 
we  m«an  to  try  to  do. 

"The  sacredness  that  Judge  Dougla.s 
throws  around  this  decision  is  a  degree 
of  sacredness  that  has  never  before 
been  thrown  around  any  other  deci.sion. 
I  have  never  heard  of  such  a  thing. 
Why,  decisions  apparently  contrary  to 
that  decision,  or  that  good  lawyers 
thought  were  contrary  to  that  decision 
have  been  made  by  that  very  court  bs- 
fore.  It  is  the  first  of  its  kinds;  it  is 
an  astonisher  in  legal  history.  It  is  a 
new  wonder  of  the'  world." 


"NEW   WONDER    OF   WORLD" 

"We  let  this  property  abide  by  the 
deciiion,  but  we  will  try  to  reverse  that 
decision.  We  will  try  to  put  it  where 
Judge  Douglas  would  not  object,  for 
he  says  he  will  obey  it  until  it  is  re- 
versed. Somebody  has  to  reverse  that 
decision  since  it  was  made;  and  we 
mean  to  reverse  it,  and  we  mean  to  do 
It  peaceably. 

"What  are  the  uses  of  decisions  of 
courts?     They    have    two    uses.     As    a 


RECALLED  JACKSON  VIEWS 

In  his  address  Mr.  Lincoln  recalled 
that  the  supreme  court  had  some  25 
or  30  years  previously  ruled  that  a  na- 
tional bank  was  constitutional.  He 
said  that  when  President  Jackson  re- 
fused, to  sign  the  recharter  of  the  bank 
and  it  was  urged  on  him  that  the  na- 
tional bank  was  constitutional,  ne  said 
that  the  court  had  no  right  to  lay 
down  a  rule  to  govern  a  co-ordinate 
branch  of  the  government,  the  members 
of  which  had  sworn  to  support  the 
constitution  as  they  understood  it. 

Mr.  Lincoln  ventured  to  say  that 
Judge  Douglas  aproved  the  act  of  Presi- 
dent Jackson  and  he  taunted  his  op- 
ponent with  the  question:  "What  has 
now  become  of  all  his  tirade  against 
'resistance  to  the  supreme  court?"! 

In  his  address  at  Springfielfl,  July  17, 
1858,  Mr.  Lincoln  stated  emphatically 
that  Judge  Douglas  would  have  the 
citizen  "confonn  his  vote"  to  the  Dred 
Scott  decision — "the  member  of  Con- 
gress, his;  the  President  liis  use  of  the 
veto  power." 

"He  would  make  It  a  rule  of  political 
action  for  the  people  and  all  the  de- 
partments of  the  government,"  he 
added.  "I  would  not.  By  resisting  it 
as  a  political  rule,  I  disturb  no  right  of 
property,  create  no  disorder,  incite  no 
mobs." 

In  connection  with  "the  respect  for 
Judicial  decisions,"  Mr.  Lincoln  re- 
minded Judge  Douglas  that,  in  the  case 
of  the  supreme  court  of  Illinois  with 
which  he  disagreed,  "hew  as  then  in 
favor  of  oversloughing  that  decision  by 
the  mode  of  adding  Jive  new  judges' so 
as  to  vote  down  the  four  old  ones."  He 
charged  that  from  the  beginning  of  his 
career  up  to  that  time  Judge  Douglas 
was  "bespattered  all  over  .  .  .  with  at- 
tacks upon  judicial  decisions." 

In  his  reply  to  Douglas  at  Alton,  III, 
Oct.  15,  1858,  Mr.  Lincoln  adverted  to 
the  Dred  Scott  decision  and  maintained 
he  was  for  reversing  it,  while  Judge 
Douglas  wa;s  "for  legislating  it  out  of  all 
force  while  the  law  itself  stands."  This 
according  to  Lincoln,  was  "monstrous 
doctrine." 

In  the  Ottawa  speech  Lincoln  re- 
ferred to  public  sentiment  in  the  words: 
"In  this  and  like  communities  public 
sentiment  is  everything.  With  public 
sentiment  nothing  can  fail;  without  it 
nothing  can  succeed.  Consequently  he 
who  moulds  public  sentiment  goes 
deeper  than  he  who  enacts  statutes  or 
pronounces  decisions.  He  makes  stat- 
utes and  decisions  possible  or  impossible 
to  be  executed." 

In  the  same  speech  he  pointed  out 
that  "Gen.  Jackson  did  not  believe  in 
the  binding  force  of  decisions." 


The  Courier- Journal 
Louisville,   Kentucky 
August  21,   1958 


DAVID     LAWRENCE     Sayst 

Lincoln  Was  In  Favor 
Of  Court's  Heeding 
Popular  Opinion 

WASHINGTON— Abraham  Lincoln  and,  Thomas  Jefferson 
said  the  exact  opposite  of  what  the  six  judges  of  the 
United  States  Circuit  Court  of  Appeals  in  St.  Louis  declared 
this  week  in  implying  that  popular  opposition  to  Supreme 
Court  rulings  could  be  made  the  basis  for  court  injunctions. 
In  effect,  this  would  end  free  speech  and  free  assembly, 
once  a  federal  court  order  was 
put  into  effect  on  an  issue  in 
public  controversy. 


Abraham  Lincoln  said  100 
years  ago  with  reference  to  the 
Bred  Scott  decision  handed 
down  by  the  Supreme  Court  of 
the  United  States: 

"If  this  important  decision  . . . 
had  been  before  the  court  more 
than  once,  and  had  there  been 
affirmed  and  reaffirmed  through 
a  course  of  years,  it  then  might 


ABRAHAM  LINCOLN 

'Not  .  .  .  settled  doctrine' 

be,  perhaps  would  be,  factious, 
nay,  even  revolutionai-y,  not  to 
acquiesce  in  it  as  a  precedent. 
"But  when,  as  is  true,  we  find 
it  wanting  in  all  these  claims  to 
the  public  confidence,  it  is  not 
resistance,  it  is  not  factious,  it 
is  not  even  disrespectful,  to 
treat  it  as  not  having  yet  quite 
established  a  setted  doctrine  for 
the  country." 


irrevocably  Fixed? 

In  his  first  inaugural  address. 
President  Lincoln  said:  "The 
candid  citizen  must  confess  that 
if  the  policy  of  the  Government, 
upon  vital  questions  affecting 
the  whole  people,  is  to  be  irrev- 
ocably fixed  by  decisions  of  the 
Supreme  Court,  the  instant  they 
are  made,  in  ordinary  litigation 
between  parties  in  personal  ac- 
tions, the  people  will  have 
ceased  to  be  their  own  rulers, 
having  to  that  extent  practically 
resigned  their  Government  into 
the  hands  of  that  eminent  tri- 
bunal." 

Thomas  Jefferson  wrote  in 
1820  that  "to  consider  the  judges 
as  the  ultimate  arbiters  of  all 
constitutional  questions  is  a  very 
dangerous  doctrine  indeed,  and 
one  which  would  place  us  under 
the  despotism  of  an  oligarchy." 

These  quotations  become  more 
than  ever  pertinent  now  because 
the  U.S.  Circuit  Court  of  Ap- 
peals in  St.  Louis  this  week  held 
that  popular  opposition  in  the 
community  was  primarily  re- 
sponsible for  the  belligerent  at- 
titude of  the  students  at  Central 
High  School  in  Little  Kock  who 
protested,  sometimes  with  acts 
of  violence  inside  the  school, 
against  integration  in  the  class- 
rooms. 

The  Circuit  Court  judges  went 


//  They  Were  Reds  .  .  . 

But  if  most  of  the  people  u 


further  when  they  criticized  the 
School  Board  at  Little  Rock  for 
not    seeking    injunctive    relief 
"against  those  who  opposed  by 
unlawful   acts  the  lawful  inte- 
gration plan."  The  Circuit  Court 
cited  with  disapproval  the  pas- 
sage of  new  laws  by  the  State 
Legislature — subsequent   to   the 
Supreme  Court  decision  of  1954 
— which   were   designed   to   cir- 
cumvent that  ruling  through,  for  .^Y,!!''  "  ""i.*""  •     ^  ■   . 
instance,     a     pupil- assignment  ^fj^.^.^ft^^^^^^*  ^g^^"/^  J"'- 
plan.       The   inference   is   clear  f^f^^'J,  ^^^^  Communists,  they 
that  public  opposition  to  the  re-  Z't^tf          '^  of  escape  from 
versal   in    1954    of    a    Supreme  S^°f,f "  '°°\,  ^^'  ^^^  ^..^f^"'^ 
Court   ruling-which   had    been  J""'^*'/",  ^^^   ^T-Ta^^^^Iu 
affirmed  and  reaffirmed  for  58  "  f'.^^f  .,r/"';/'.'l,^°*"  ^^^ 

years-comes  under  the  heading.  ^"i^Hn„!  nn»n     '^^^  '"  ^k'^^" 
now  of  unlawful  acts.  ^meetings  openly  to  preach   ex 

treme  doctrines— even  the  forci- 
This  very  point  was  dealt  with  ^^^  overthrow  of  the  Govern 
by  Judge  Harry  J.  Lemley  of '"lent  of  the  United  States— anil 
the  U.  S.  District  Court,  who 'that  there  should  be  no  convic- 
earlier  this  summer  ordered  the  ^io"  unless  it  can  be  conclu- 
postponement  of  integration  in  sively  proved  that  the  speech 
the  Little  Rock  schools  for  2'/2  ,  directly  incited  or  instigated  ai. 
years.     He  said  in  his  /ormal '  unlawful  act. 

opinion:  ™„      ^  ^         • 

The  Supreme  Court  based  it 

"Relative  to  interference  from  ruling     on     the     constitutionu; 

outside  the  school,  the  plaintiffs  guarantees  of  free  speech  auu 

urge    that   the    (School)    Board  freedom  of  assembly. 

should    have    either    instituted      _,  ,,      ., 

criminal  prosecutions  against  ,  Consequently  the  people  oi 
the  persons  responsible,  or  that  ^^l^^fas  have  the  same  right 
it  should  have  applied  for  in-  P^''^^'='^  resistance-by  lawful 
junctive  relief,  as  was  done  in  means  such  as  public  meelmg.- 
the  Hoxie,  Ark.,  and  Clinton,  ^S^inst  the  desegregation  deci- 
Tenn.,  cases.  In  answer  to  that  ^'°"',  °f  the  Supreme  Court,  am. 
argument  Mr.  (Virgil)  Blossom  i'  ^'.'^  'j^u^  [»  ^^  P[oved  in  eacv, 
(school  superintendent)  tesli- '''^'^^"' ^^^L^peech  in  it.elf  o. 
fled,  and  he  was  corroborated  ""^'^"^  ^^^  ^}'^^^  Legislature  m 
by  Mr.  (Wayne)  Upton  (head  of  P^"'?^  ^^^^  ^^^^.^^  tp  obstruct  in- 
School  Board),  that  the  Board  ^T"""  ^constitute  in  them 
had  determined  as  a  matter  of  ^^\^^^  ^  ^'^^^^^  incitement  u 
judgment  not  to  resort  to  crimi-  "Sip^^M,^ ?958, 
nal  prosecutions  or  to  seek  in-  '  ~  ■' 

junctive  relief;  that  it  was  not 
the  function  of  the  Board  to 
prosecute  people  or  to  seek  in- 
junctions but  to  run  a  school 
system,  and  that  it  had  already 
had  all  of  the  litigation  that  it 
wanted  and  was  not  anxious  for 
any  more. 

"We  think  that  the  Board 
acted  within  its  competency  in 
coming  to  that  conclusion.  ,  .  ." 


Nev/    York    Heraid 
Tribunt,  Inc. 


and  unless  the  members  fight  for  their  rights 
they  may  become  weary  of  the  striisgle  and 
lose  their  own  electric  systems.  A 


Supreme  Court  Not  Sacred  to  Lincoln 

EXTENSION  OP  REMARKS 

OP 

HON.  STROM  THURMOND 


OF    SOUTH    CAROLINA 

IN  THE  SENATE  OF  THE  UNITED  STATES 

Monday,  February  16, 1959 
Mr.  THURMOND.  Mr.  President, 
there  has  been  in  recent  times  much  con- 
troversial discussion  concerning  the 
morahty  of  criticism  aimed  at  the  U.S. 
Supreme  Court.  While  even  the  great- 
est statesmen  of  every  age  were  not  in- 
fallible, a  review  of  their  attitudes  can 
often  be  helpful  in  deciding  current  con- 
troversies. The  able  columnist.  Mr. 
David  Lawrence,  has  made  a  definite 
contribution  by  discussing  the  attitude  of 
President  Lincoln  toward  the  Court  in 
his  column  entitled,  "Supreme  Court  Not 
Sacred  to  Lincoln."  published  in  the 
Greenville  News  of  Greenville,  S.C.  on 
February  15.  I  ask  imanimous  consent 
that  this  column  be  printed  in  the  Ap- 
pendix to  the  Record. 

There  being  no  objection,  the  article 
was  ordered  to  be  printed  in  the  Record, 
as  follows : 

Supreme  Court  Not  Sacred  to  Lincoln 

(By  David  Lawrence) 
Washington.— The  Nation  celebrated  last 
week  the  birthday  of  Abraham  Lincoln. 
Eloquent  eulogies  were  spoken— and  he  de- 
serves them  all.  But  if  what  Abraham  Lin- 
coln said  Just  100  years  ago  were  attributed 
today  to  anyone  else  In  public  life,  the  same 
utterances  would  be  denounced  as  coming 
from  a  racist,  or  extremist,  or  a  person  who 
defies  the  Constitution. 

Pew  people  realize  how  outspoken  Abra- 
ham Lincoln  was  against  a  Supreme  Court 
decision  and  how  he  insisted  that  a  mere 
overturning  of  precedent  in  a  ruling  was  not 
settled  law.  It  was  Just  100  years  ag(-  when 
Abraham  Lincoln  was  debating  with  Stephen 
Douglas  in  the  State  of  Illinois.  Only  a  few 
months  ago  the  Library  of  Congress  published 
a  book  containing  facsimiles  of  the  printers' 
copy  of  the  stenographic  record  of  Lincoln- 
Douglas  debates  as  edited  and  prepared  for 
the  press  by  Abraham  Lincoln. 

Following  is  a  quotation  from  Mr.  Lincoln  s 
speech  delivered  on  July  13,  1858,  at  Chi- 
cago: 

"The  sacredness  that  Judge  Douglas  throws 
around  this  decision  (of  the  Supreme  Court 
of  the  United  States)  is  a  degree  of  sacred- 
ness that  has  never  been  before  thrown 
around  any  other  decision.  I  have  never 
heard  of  such  a  thing.  Why,  decisions  ap- 
parently contrary  to  that  decision,  or  that 
good  lawyers  thought  were  contrary  to  that 
decision,  have  been  made  by  that  very  Court 
before.  It  is  the  first  of  its  kind;  It  is  an  as- 
tonlsher  in  legal  history— it  Is  a  new  wonder 
of  the  world." 

In  speaking  further  of  the  Dred  Scott  de- 
cision, Mr.  Lincoln  said  at  Quincy,  III.,  ou 
October  13,  1858: 

"But  we  nevertheless  do  oppose  that  deci- 
sion as  a  political  rule  which  shall  be  bind- 
ing on  the  voter  to  vote  for  nobody  who 
thinks  It  wrong,  which  shall  be  binding  on 
the  Members  of  Congress  or  the  President 
to  favor  no  measure  that  does  not  actually 


concxir  with  the  principles  of  that  decision. 
We  do  not  propose  to  be  bound  by  it  as  a 
political  rule  in  that  way.  •  •  •  We  propose 
so  resisting  it  as  to  have  It  reversed  if  we 
can,  and  a  new  Judicial  rule  established  upon 
this  subject." 

In  another  speech  delivered  in  Chicago 
on  July  17,  1858,  Mr.  Lincoln  quoted  with 
approval  a  letter  from  Thomas  Jetferson, 
written  In  1820,  which  declared  that  If  the 
Judges  of  the  Supreme  Court  are  to  be  con- 
sidered as  "the  ultimate  arbiters  of  all  con- 
stitutional questions,"  this  could  be  a  "very 
dangerous  doctrine  indeed  and  one  which 
would  place  us  mider  the  despotism  of  an 
obligarchy." 

In  a  speech  delivered  at  Ottawa,  111.,  on 
August  21,  1858,  Mr.  Lincoln  took  up  the 
race  question.  He  denounced  slavery,  but 
then  added: 

"I  have  no  purpose  to  Introduce  political 
and  social  equality  between  the  white  and 
the  black  races.     There  is  a  physical  differ- 
ence between   the  two,  which  in  my  Judg- 
ment win  probably  forever  forbid  their  living 
together  upon  the  footing  of  perfect  equality, 
and  inasmuch  as  it  becomes  a  necessity  that 
there  must  be  a  difference,  I,  as  well  as  Judge 
Douglas,  am  In  favor  of  the  race  to  which 
I    belong    having    the   superior    position.     I 
have   never   said   anything   to   the  contrary, 
but  I  hold  that  notwithstanding   all  this, 
there  is   no  reason   In   the  world  why  the 
Negro  Is  not  entitled  to  all  the  natural  rights 
enumerated  In  the  Declaration  of  Independ- 
ence, the  right  to  life,  liberty  and  the  pur- 
suit   of    happiness.     I    hold    that   he    is    as 
much  entitled  to  these  as  the  white  man. 
I  agree  with  Judge  Douglas,  he  is  not  my 
equal   in   many   respects— certainly    not   In 
color    perhaps  not  in  moral  or  intellectual 
endowment.     But   in   the   right   to   eat    the 
bread    without  leave  of  anybody  else,  which 
his  own  hands  earns,   he   is  my  equal   and 
the  equal  of  Judge  Douglas,  and  the  equal 
of  every  living  man. 

"What  next?  Free  them  and  make  them 
politically  and  socially  our  equals?  My  own 
feelings  wUl  not  admit  of  this;  and  if  mine 
would  we  well  know  that  those  of  the  great 
mass  of  white  people  will  not.  Whether  this 
feeling  accords  with  Justice  and  sound  Judg- 
ment is  not  the  sole  question,  if  indeed  it  is 
any  part  of  It.  A  universal  feeling  whether 
well  or  ill-founded,  cannot  be  safely  dis- 
regarded. We  cannot,  then,  make  them 
equal." 


July,  1975 
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A  Philadelphia  Lawyer  Defends  the  President 


"The  privilege  of  the  writ  of  habeas  corpus  shall  not  be  sus- 
pended, unless  when  in  cases  of  rebellion  or  invasion  the  pub- 
lic safety  may  require  it."  This  one  sentence  is  the  sole  men- 
tion of  the  writ  of  habeas  corpus  in  the  United  States  Consti- 
tution. Before  the  Civil  War,  it  had  figured  only  rarely  and 
briefly  in  the  country's  seventy-odd  years  of  constitutional 
disputes  and  controversies.  In  1807,  President  Thomas  Jef- 
ferson became  sufficiently  alarmed  over  the  Burr  conspiracy 
to  ask  Congress  to  suspend  the  privilege  of  the  writ  for  a  per- 
iod of  time.  Behind  closed  doors,  the  Senate  passed  a  bill  to 
suspend  for  three 
months,  but  the  House 
rejected  the  bill  by  a 
large  majority.  Chief 
Justice  John  Marshall, 
in  a  case  which  also 
stemmed  from  the 
arrest  of  an  alleged 
member  of  the  Biurr  con- 
spiracy. Ex  parte  Boll- 
man,  said  "that  if  at 
any  time  the  public 
safety  should  require 
the  suspension  of  the 
power"  to  issue  the  writ, 
"it  is  for  the  Legisla- 
ture to  say  so.  That 
question  depends  on 
political  considera- 
tions, on  which  the 
Legislature  are  to 
decide."  Finally,  one  of 
the  great  commenta- 
tors on  the  United 
States  Constitution, 
Judge  Joseph  Story, 
said  rather  tentatively, 
"It  would  seem,  as  the 
power  is  given  to 
Congress  to  suspend 
the  VTri^  of  Habeas  Cor- 
pus in  case  of  Rebellion 
or  Invasion,  that  the 
right  to  judge  whether 
the  exigency  had 
arisen,  must  exclusive- 
ly belong  to  that  body." 

There  was  nothing  in 
the  history  of  the  use 
and  interpretation  of 
the  habeas  corpus 
clause  in  the  Constitu- 
tion to  prepare  the 
country  for  President 
Abraham  Lincoln's 
suspension  of  the  pri- 
vilege of  the  writ  of 
habeas   corpus,  which 
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FIGURE  1.  This  portrait  of  Horace  Binney,  copied  from  a  photo- 
graph, pictures  him  as  he  must  have  looked  about  the  time  he  wrote 

The  Privilege  of  the  Writ  of  Habeas  Corpus  under  the  Constitution.  The 
portrait  appears  in  Charles  Chauncey  Binney,  The  Life  of  Horace 
Binney  with  Selections  from  His  Letters  (Philadelphia:  J.B.  Lippincott, 
1903). 


occurred  as  early  as  April  27,  1861.  The  issue  was  brought  to 
public  attention  by  the  case  of  one  John  Merryman,  who  lived 
near  Baltimore  and  was  arrested  on  suspicion  of  being  the 
officer  in  charge  of  a  pro-secession  Maryland  military  unit,  of 
being  a  party  to  destroying  railroad  tracks  and  bridges  to  pre- 
vent loyal  troops  from  reaching  Washington,  and  of  obstruc- 
ting the  United  States  mails.  The  Chief  Justice  of  the  United 
States  Supreme  Court,  Roger  B.  Taney,  also  sat  as  a  circuit 
judge  in  the  Maryland  federal  court,  and  he  issued  a  writ  of 
habeas  corpus.  The  military  officer  who  had  arrested  Merry- 
man  refused  to  present 
Merryman  to  the  court 
on  the  grounds  that  the 
President  had  sus- 
pended the  privilege  of 
the  writ.  Taney  then 
wrote  an  opinion — as  a 
circuit  judge,  not  as  the 
Supreme  Court's  Chief 
Justice — which  claim- 
ed that  President  Lin- 
coln could  not  suspend 
the  privilege  because 
Congress,  like  Parlia- 
ment in  England,  alone 
possessed  that  power. 
Lincoln  and  Attorney 
General  Bates  ignored 
the  opinion. 

Most  of  the 
authorities  in  print  to 
that  date  and  the  Chief 
Justice  of  the  Supreme 
Court  thus  argued  that 
Lincoln  could  not  do, 
constitutionally,  what 
he  had  done.  The  Presi- 
dent badly  needed  some 
legal  opinion  support- 
ing his  position.  The  At- 
torney General  sup- 
plied one,  but  most 
authorities,  then  and 
ever  since,  agree  that  it 
was  sloppily  done  and 
poorly  argued.  Joel 
Parker,  Royall  Profes- 
sor of  Law  in  the  Har- 
vard Law  School,  sup- 
ported the  President  in 
an  article  for  the  presti- 
gious North  American 
Review  entitled 
"Habeas  Corpus  and 
Martial  Law."  Parker, 
who  would  become  a  foe 
of  the  President  after  he 
issued   the   Emancipa- 
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tion  Proclamation,  argued  broadly  that  in  time  of  "para- 
mount military  obligation .  .  .  the  military  law  must  be  held  to 
supercede  the  civil."  Parker's  argument  was  broader  than  it 
needed  to  be,  for  suspending  the  habeas  corpus  privilege  sub- 
jects the  party  only  to  arbitrary  arrest  and  confinement;  it 
does  not  subject  him  to  martial  law  and  thus  to  trial  by  mili- 
tary tribunal  rather  than  by  jury  in  a  civil  court.  President 
Lincoln  was  still  in  need  of  a  persuasive  defender  who  could 
sift  the  constitutional  authorities  and,  in  a  rigorous  way, 
supply  a  logical  constitutional  argument  for  the  Executive's 
power  to  suspend  the  writ  of  habeas  corpus. 

1.  A  Conservative  Admirer  of  Lincoln 
The  argument  Lincoln  needed  came  from  an  odd  source,  a 
conservative  octogenarian  lawyer  from  Philadelphia  named 
Horace  Binney,  a  man  who  had  largely  avoided  political  dis- 
putes for  some  thirty  years.  The  President  did  not  seek  him 
out,  but  Francis  Lieber.r  ^  German  immigrant  who  became 
America's  greatest  early  student  of  politics  and  probably  her 
first  professional  political  scientist,  did.  Lieber,  who  himself 
wrote  many  pamphlets  encouraging  loyalty  during  the  Civil 
War,  urged  Binney  to  publish  a  pamphlet  on  the  subjectof  the 
habeas  corpus.  Binney  was  interested  in  the  question  because 
he  doubted  the  validity  of  the  arguments  he  had  seen,  because 
he  believed  heartily  in  the  Union  cause,  and  because  he  was 
an  admirer  of  President  Lincoln. 

Horace  Binney  was  a  rather  unlikely  Lincoln  admirer.  Born 
in  1780,  he  was  a  generation  older  than  Lincoln.  He  attended 
Harvard  College  and  graduated  with  high  honors  in  1797.  He 
studied  law  with  Jared  Ingersoll  in  his  home  town,  Philadel- 
phia, and  gained  admittance  to  the  Philadelphia  bar  in  1800. 
He  served  one  term  as  a  legislator  elected  on  a  fusion  ticket  of 
Federalists  and  Independent  Democrats.  Thereafter  his  law 
practice  amidst  the  burgeoning  commerce  of  Philadelphia  be- 
came very  lucrative.  He  became  a  director  of  the  first  United 
States  Bank.  In  1832,  he  ran  successfully  for  Congress,  this 
time  as  an  anti-Jackson  candidate  (and  with  the  understand- 
ing that  he  would  not  have  to  support  Pennsylvania's  pet  in- 
terest, the  protective  tariff;  that  a  vote  for  him  should  be  con- 
sidered only  a  vote  against  Andrew  Jackson;  and  that  he 
would  not  be  bound  to  act  with  any  party  in  Congress).  There 
he  became  rather  embittered  against  party  politics;  "the  spirit 
of  party,"  he  said,  "is  a  more  deadly  foe  to  free  institutions 
than  the  spirit  of  despotism."  He  retired  for  the  most  part  from 
active  court  work  twenty-four  years  before  the  Civil  War  be- 
gan, and,  although  he  wrote  several  eulogies  and  an  histori- 
cal piece  on  the  authorship  of  Washington's  Farewell  Ad- 
dress, he  was  little  involved  in  political  questions  until  the 
war  broke  out. 

Binney  disliked  democracy,  whether  with  a  small  or  a  large 
"d,"  and  he  opposed  the  provision  of  the  Pennsylvania  Consti- 
tution of  1838,  which  made  the  tenure  of  the  state's  judges  a 
period  of  years  rather  than  during  good  behavior.  He  was  a 
rather  crusty  Federalist  as  long  as  that  party  existed.  He  al- 
ways hated  the  Democratic  party,  but  he  had  his  reservations 
about  the  Whigs  as  well,  especially  insofar  as  their  leaders, 
Henry  Clay  and  Daniel  Webster,  practiced  the  political  arts  to 
gain  the  Presidency.  Writing,  appropriately  enough,  to  Alex- 
ander Hamilton's  son,  J.C.  Hamilton,  in  1864,  Binney  accused 
Clay  and  Webster  of  caring  "nothing  about  true  fame"  and  of 
wanting  "only  ...  to  get  on  the  top  of  the  pillar,  like  Simeon 
Stylites,  to  be  looked  at  with  upturned  eyes  by  the  people,  and 
to  be  fanned  with  the  aura  popularis  from  all  quarters  of  the 
heavens."  He  concluded: 
These  aspirations  for  the  President's  office  are  to  me  a  won- 
der and  an  astonishment,  and  I  sometimes  think  that  the 
most  decisive  argument  against  a  republic  is  that  it  fools 
and  dwarfs  the  best  minds  in  the  country,  by  directing  their 
hearts  towards  the  vain,  ephemeral  show  of  the  first  office 
in  it,  to  be  obtained  by  popular  arts  and  intrigues;  and  the 
saving  feature  of  a  monarchy  is  its  permanent,  though  per- 
sonally insignificant,  head,  which  compels  men  of  great 
minds  from  thinking  of  the  pinnacle,  and  drives  them  to 
work  for  their  own  fame  in  the  elevation  and  consolidation 
of  their  country.  .  .  . 
Thus  Binney  was  a  true  old  Federalist  who  never  quite  ad- 
justed himself  to  the  age  of  the  common  man  which  flowered 
with  Jacksonian  democracy.  His  biographer,  Charles  Chaun- 


cey  Binney,  noted  perceptively  that  it  was  Binney's  dislike  of 
democracy  that  made  him  the  enemy  of  the  Democrats  with- 
out really  being  the  fi^end  of  the  Whigs. 

Mr.  Binney's  opposition  to  the  Democratic  party  was  due 
to  its  having  made  democracy  its  fundamental  principle 
firom  the  start,  but  he  was  well  aware  that  after  the  passing 
of  Federeilism,  the  democratic  spirit  affected  all  political 
parties.  Writing  about  1840,  he  said,  "The  Whigs  are  at  this 
day  more  democratic  in  their  devices  and  principles  than 
the  Democrats  were  in  the  days  of  Jefferson.  There  are  few 
or  no  sacrifices  of  constitutional  principle  that  the  Whigs 
will  not  make  to  gain  power,  as  readily  as  the  Democrats. 
.  .  .  they  have  entered  into  full  partnership  with  those  who 
trade  upon  the  principle  that  the  people  are  all  in  all,  that 
their  voice  is  vox  Dei,  that  the  masses  are  always  right,  and 
that  nothing  else  is  fundamental  in  government  but  this. 
What  the  Whig  affix  means,  I  think  it  is  difficult  to  say.  .  .  . 
The  only  question  is  how  to  obtain  most  of  the  sweet  voices 
and  emoluments  of  government,  and  this  is  as  much  a  Whig 
object  as  a  Democrat  object,  and  there  is  no  obvious  or 
characteristic  difference  in  the  nature  of  their  respective 
bids." 

Binney  explained  his  political  philosophy,  as  opposed  to  his 
party  principles,  to  his  British  friend  J. T.  Coleridge  in  1863,  "I 
have  a  horror  of  democracy  as  the  radical  principle  of  a 
government,  .  .  .  while  I  am  as  firm  a  friend  of  free  govern- 
ment as  any  man  that  lives."  He  reconciled  the  two  seemingly 
divergent  beliefs  by  invoking  the  age-old  idea  that  repre- 
sentatives were  responsible  to  God,  though  chosen  by  the 
people: 
That  the  people  are  the  final  cause  and  the  Constitutional 
origin  of  all  power  among  us  is  true.  .  .  .  But  the  moral 
source  of  all  power,  which  is  also  the  source  of  the  people, 
has  respect  to  the  ends  and  purposes,  the  sure  establish- 
ment of  freedom  as  well  as  its  diffusion,  [and]  the  people  as 
people  are  not  the  true  source  of  it,  but  God  above,  and  the 
moral  qualities  with  which  His  grace  imbues  some  and  not 
all  men.  Virtue,  reason,  love  for  mankind,  which  come  firom 
the  eternal  source  of  all  power,  have  better  right  to  exercise 
it  than  man  simply....  His  moral  qualities  are  his  true  title; 
and  therefore,  while  I  admit  him  to  be  the  final  cause  of  poli- 
tical power  with  us,  I  do  not  admit  him  to  be  the  efficient 
cause  of  power  in  government. 
He  recognized  equality  of  opportunity  for  political  distinction 
but  not  equality  of  capacity  and  therefore  required  "siftings, 
distinctions,  and  qualifications,  in  all  preparations  for  the 
exercise  of  political  power.  .  .  ." 

Despite  the  dominant  anti-democratic  theme  in  his  long  life, 
Binney  found  much  to  admire  in  the  railsplitter  whose  skill- 
ful practice  of  the  political  arts  brought  him  to  the  Presidency 
in  1861.  He  apparently  knew  little  or  nothing  about  Lincoln 
before  he  assumed  the  office,  and  he  therefore  judged  the 
President  by  his  acts.  Binney  liked  what  he  saw.  In  March  of 
1861,    he    discussed    Lincoln's    Inaugural    Address    with 
Coleridge: 
...  I  hope  you  will  agree  with  me  that  it  is  a  plain,  sensible 
paper,  expressing  right  doctrines  as  to  the  perpetuity  of  the 
Constitution,  the  unlawfulness  of  secession,  and  the  duty  of 
enforcing  the  laws;  and  in  a  kind  temper,  tho'  with  all  requi- 


FIGURE  2  (facing  page  2).  Horace  Binney's  pamphlet 
appears  in  the  upper  left  hand  corner.  Judge  S.S.  Nich- 
olas of  Louisville,  J.C.  Bullitt*  of  Philadelphia,  George 
M.  Wharton*  of  Philadelphia  (in  two  pamphlets).  Tat- 
low  Jackson,*  Edward  Ingersoll  of  Philadelphia,  John 
T.  Montgomery*  of  Philadelphia,  C.T.  Gross,  William 
M.  Kennedy,  Isaac  Myers,*  and  James  F.  Johnson*  an- 
swered it.  Sydney  George  Fisher's  "Suspension  of 
Habeas  Corpus  During  the  War  of  the  Rebellion"  iden- 
tifies the  author  of  the  pamphlet  shown  in  the  low^er 
left-hand  comer  as  David  Boyer  Brow^n;  previous 
owners  have  identified  it  on  the  cover  as  Frank  Tay- 
lor's pamphlet.  Wharton's  and  Montgomery's  answers 
are  also  pictured.  Asterisks  (*)  indicate  pamphlets  in 
the  Lincoln  National  Life  Foundation  collection. 
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site  firmness,  declar- 
ing his  purpose  to  ad- 
minister his  office 
with  fideUty,  and 
with  effect  as  far  as 
the  country  shall  sup- 
ply the  means.  I 
should  think,  and 
this  is  the  common 
opinion,  that  the  pa- 
per has  been  written 
by  himself;  and  that 
it  is  a  proof  of  a  plain, 
sound  mind,  free 
from  any  disposition 
to  press  what  he 
thinks  right  with 
much  rigour,  or  what 
he  thinks  wrong  or 
plainly  expedient, 
from  mere  fidelity  to 
party;  the  best  tem- 
per, perhaps,  for  our 
country.  His  reason- 
ing upon  disputed 
points,  where  I  have 
examined  it  with 
attention,  appears  to 
be  accurate,  and  his 
heart  kind.  He  is  gen- 
erally regarded  as  a 
cordial  man,  not 
highly  educated,  but 
of  good  reasoning 
powers,  and  both 
calm  and  brave.  On 
the  whole,  I  like  his 
debut.  Thepeojo/ewill 
understand  him;  and 
that  is  a  great  point 
with  us. 
Nine  months  later, 
Binney  was  still  des- 
cribing the  President  in 
radiant  hues  for  his 
English  correspon- 
dent, though  with  the 
customary  reser- 
vations about  Lin- 
coln's physical  appear- 
ance. 
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FIGURE  3.  Proof  that  Horace  Binney's  career  bridged  two  widely 
separated  eras  lies  in  comparing  this  portrait  with  the  one  on  the 
cover.  This  portrait  was  painted  by  Gilbert  Stuart  in  1800.  When  the 
painter  was  told  that  he  had  put  the  buttons  on  Binney's  coat  on  the 
wrong  lapel,  he  said,  "Have  I?  Well,  thank  God!  I  am  no  tailor." 
Then  he  changed  the  coat  to  a  double-breasted  model.  The  color 
(which  is  claret)  Stuart  made  up  because  it  went  well  with  Binney's 
complexion;  Binney  never  owned  a  coat  that  color.  A  reproduction 
of  the  portrait  appears  in  Charles  Chauncey  Binney's  Life  of  Horace 
Binney. 


The  character  of  this 
President  has  come  to  be  received  by  nearly  all  among  us 
(the  free  North  and  West)  as  very  frank,  unaffected,  and 
honest.  I  recollect  no  President,  who  was  so  little  known 
when  he  came  into  office,  who  so  soon,  and  in  times  of  vast 
difficulty  and  very  general  self-seeking,  as  well  as  of  great 
devotion  to  public  service,  has  acquired  a  very  full  confi- 
dence of  the  people  for  these  qualities.  He  seems  to  be  an  en- 
tirely sincere  and  honest  man.  He  does  not  appear  to  think 
much  of  himself,  but  is  disposed  to  give  all  he  has,  and  is,  to 
the  country;  and  to  shew  himself  always  in  his  own  clothes. 
Perhaps  he  might  get  handsomer;  but  we  have  been  so  much 
annoyed  by  pretensions  in  some  of  our  Presidents,  that  we 
are  not  sorry  to  see  a  little  more  of  the  undress  or  natural 
style. 
In  March  of  1862,  after  the  Trent  Affair,  Binney  favorably  ex- 
plained the  President's  role  to  Coleridge,  who  was  naturally 
interested  in  the  strained  relations  between  the  United  States 
and  Great  Britain. 

We  feel,  I  think,  more  kindly  towards  England  since  the 
settlement  of  the  Trent  affair;  and  perhaps  Mr.  Seward — I 
ought  to  say  the  President,  for  he  is  not  thought  to  be  a 
cipher  in  such  matters — did  well  in  not  announcing  too 
promptly  his  purpose  or  inclination  to  the  people.  He  gains 
daily  upon  all  of  us,  in  the  great  attributes  of  integrity,  a 


love  of  justice,  clear 
good  sense,  untiring 
industry,  and  patrio- 
tism.    He    also    is 
thought  to  know  the 
people,    which    is    a 
great  matter,   as  he 
came  in  without  the 
reputation    of  being 
able  to  lead  them  by 
command. 
2.  The    Privilege    of 
the  Writ  of  Habeas 
Corpus     under    the 
Constitution 
Fortunately  for  Presi- 
dent   Lincoln,    Horace 
Binney  was  at  his  law- 
yerly  best  when,  in  the 
autumn    of    1861,    he 
wrote  The  Privilege  of 
the  Writ  of  Habeas  Cor- 
pus under  the  Consti- 
tution. This  is  not  to  say 
merely  that  the  Phila- 
delphia lawyer's  argu- 
ment   was    ingenious, 
though  many  constitu- 
tional students  at  the 
time    and    ever    since 
have  recognized  it  as 
such,   but  that  he  es- 
chewed      unnecessary 
dicta  which  might  have 
sat  poorly  with  his  jury. 
The  jury  which  judged 
Lincoln  was  the  Ameri- 
can  people,   and   they 
would  not  have  taken 
kindly  to  Binney's  old 
Federalist  beliefs,  to  his 
uneasiness  with  demo- 
cracy, and  to  his  desire 
for     government     by 
those    who    had    been 
sifted    from    the    com- 
mon   herd    by    educa- 
tional distinctions  and 
conservative      moral 
qualifications. 

Lincoln's      prose- 


cutors, the  Democratic 
politicians,  would  have  had  a  field  day  had  the  ancient  Phila- 
delphia lawyer  voiced  the  sentiments  in  the  pamphlet  which 
he  voiced  in  his  private  letters  to  Alexander  Hamilton's  son 
and  to  skeptical  British  conservatives.  The  Democrats  were 
having  trouble  distinguishing  themselves  from  the  Repub- 
licans anyway.  They  supported  the  war  for  the  Union  as  much 
as  the  Republicans  did,  and  Lincoln  had  not  yet  provided 
them  with  an  issue  by  turning  it  into  a  war  for  the  freedom  of 
the  Negro.  Their  traditional  appeals  to  the  economically  dis- 
affected had  little  appeal  in  the  midst  of  war-induced  econo- 
mic prosperity.  All  that  was  left  to  them  was  the  issue  of  civil 
liberties,  and  this  would  have  been  powerful  indeed  had  the 
President's  defenders  justified  the  suspension  of  the  privilege 
of  the  writ  of  habeas  corpus  as  suitable  discipline  for  an  un- 
ruly democracy.  As  it  was.  Democrats  would  attack  the  sus- 
pension and  Binney's  defense  of  it  time  and  time  again,  but 
the  nature  of  his  argument  often  confined  them  to  narrow 
constitutional  grounds  and  denied  them  any  ad  hominem 
argument  that  only  crusty  old  Federalists  supported  such 
things  in  the  tradition  of  the  Alien  and  Sedition  Acts  of  John 
Adams. 

Binney's  argument  was  strictly,  which  is  not  to  say  narrow- 
ly, constitutional.  There  was  little  or  nothing  of  political  philo- 
sophy in  it.  He  merely  tested  the  suspension  of  the  privilege  of 
the  writ  of  habeas  corpus  by  the  various  forms  of  constitu- 
tional argument  used  in  his  day.    (Continued  in  next  issue) 
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A  Philadelphia  Lawyer  Defends  the  President  (Cont.) 


First,  he  addressed  the  language  of  the  Constitution  itself. 
Here,  and  here  alone,  Binney  had  to  use  "the  broad  constitu- 
tional and  natural  argument"  rather  than  "the  merely  legal 
and  artificial."  The  narrow  legal  argument  would  say  that  the 
clause  in  the  Constitution  does  not  say  explicitly  who  can  sus- 
pend, but  "suspend"  means  by  customeiry  English  usage — 
and  it  is  from  English  law  that  ours  derives — passing  a  law  to 
countervail  the  writ  which  is  instituted  by  law.  Only  Con- 
gress can  make  law,  and  thus  Lincoln  had  no  power  to  sus- 


pend the  writ.  Binney  argued  that  such  reasoning  did  not 
apply  in  this  case  because  there  is  a  peculiar  American  science 
of  politics  stemming  from  the  fact  that  the  Constitution  is  sup- 
erior to  all  political  power  and  itself  makes  things  legal  which 
Congress,  unlike  the  British  Parliament,  cannot  make  legal  or 
illegal.  "Suspending  the  privilege  of  the  Writ,"  he  argued,  "is 
not  an  English  law  expression.  It  was  first  introduced  into  the 
Constitution  of  the  United  States."  The  true  reading,  there- 
fore, was  this: 
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FIGURE  l.In  this  detail  from  a  ghoulish  anti- Lincoln  cartoon,  President  Lincoln,  Secretary  of  the  Treasury 
Salmon  P.  Chase,  and  Secretary  of  the  Navy  Gideon  Welles  watch  as  Horace  Greeley  and  Senator  Charles 
Sumner  lower  a  coffin  labeled  "CONSTITUTION"  into  a  grave.  Other  coffins  are  labeled  "FREE  SPEECH  & 
FREE  PRESS,"  "HABEAS  CORPUS,"  and  "UNION."  The  cartoon  is  entitled  "The  Grave  of  the  Union.  Or  Major 
Jack  Downing's  Dream,  Drawn  By  Zeke."  It  was  published  in  1864  by  Bromley  and  Company  in  New  York  City. 
The  cartoons  were  available  at  25«f  per  copy,  five  for  a  dollar,  fifty  for  nine  dollars,  and  one  hundred  for  sixteen 
dollars.  Although  the  constitutional  argument  as  outlined  by  Horace  Binney,  Roger  B.  Taney,  and  Attorney 
General  Edw^ard  Bates  w^as  dry  and  complex,  the  issue  of  suspending  the  privilege  ofthe^vritw^as  a  popular  issue 
exploited  by  the  Democrats  in  cartoons  and  campaign  literature. 
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The  Constitution  of  the  United  States  authorizes  this 
[suspension  of  the  privilege]  to  be  done,  under  the  condi- 
tions that  there  be  rebellion  or  invasion  at  the  time,  and  that 
the  public  safety  requires  it.  The  Constitution  does  not  auth- 
orize any  department  of  the  government  to  authorizeit.  The 
Constitution  itself  authorizes  it.  By  whom  it  is  to  be  done, 
that  is  to  say,  by  what  department  of  the  government  this 
privilege  is  to  be  denied  or  deferred  for  a  season  xmder  the 
conditions  stated,  the  Constitution  does  not  expressly  say; 
and  that  is  the  question  of  the  day. 

To  answer  "the  question  of  the  day"  was  now  easy.  All 
Binney  had  to  do  was  to  determine  which  department  of  the 
government  customarily  exercised  power  over  the  sorts  of 
questions  mentioned  in  the  habeas  corpus  clause.  The  execu- 
tive is  clearly  the  power  which  must  cope  with  rebellion  and 
invasion  and  declare  when  the  public  safety  has  been  endan- 
gered by  them.  As  a  result  of  the  Whiskey  Rebellion  of  1794 
(Binney  called  it  the  Western  Insurrection),  a  law  of  1795 
clearly  enacted  "that  when  the  United  States  shall  be  in- 
vaded or  be  in  imminent  danger  of  invasion"  and  "whenever 
the  laws  of  the  United  States  shall  be  opposed,  or  the  execu- 
tion thereof  be  obstructed  in  any  State,  by  combinations  too 
powerful  to  be  suppressed  by  the  ordinary  course  of  judicial 
proceedings,  or  by  the  powers  vested  in  the  marshal  by  this 
Act,  it  shall  be  lawful  for  the  President  of  the  United  States  to 
call  forth  the  militia  of  such  State,  or  of  any  other  State  or 
States,  as  may  be  necessary  to  suppress  such  combinations, 
and  to  cause  the  laws  to  be  duly  executed."  A  Supreme  Court 
decision,  Van  Martin  v.  Mott  laid  it  down  that  the  President's 
judgment  was  conclusive;  he  could  decide  the  point  at  which 
there  was  rebellion.  In  fact.  President  Lincoln  called  forth  the 
militia  in  1861  by  authority  of  that  1795  act. 

The  second  and  most  important  aspect  of  Binney's  argu- 
ment was  its  rejection  of  the  applicability  of  British  example 
by  analogy.  Sydney  George  Fisher  wrote  what  remains  the 
outstanding  treatment  of  the  subject  of  "The  Suspension  of 
Habeas  Corpus  During  the  War  of  the  Rebellion"  for  the  Poli- 
tical Science  Quarterly  as  long  ago  as  1888,  and  his  summary 
of  Binney's  case  in  this  regard  merits  quotation  at  length: 
It  is  true,  he  went  on,  that  in  England  Parliament  alone 
may  suspend.  But  this  English  analogy  is  misleading.  The 
American  and  English  constitutions  are  very  different.  By 
the  English  constitution.  Parliament,  being  omnipotent, 
may  suspend  the  privilege  of  habeas  corpus  at  any  time, 
even  in  time  of  profound  peace,  and  has  in  our  own  day  sus- 
pended it  during  labor  riots.  The  American  constitution  con- 
fines  the  suspension  to  rebelUon  or  invasion.  The  un- 
limited power  of  suspension  allowed  in  England  would 
undoubtedly  be  dangerous  in  the  hands  of  one  man,  but  not 
so  the  qualified  power  of  our  constitution.  Again,  it  must  be 
observed  that  in  England  the  privilege  of  habeas  corpus  is 
given,  without  qualification  or  exception,  by  an  act  of 
Parliament,  and  nothing  but  a  subsequent  act  of  Parlia- 
ment can  suspend  or  abridge  it.  But  in  America  a  single 
clause  of  the  constitution  recognizes  the  privilege  and  at  the 
same  time  allows  its  suspension  on  certain  occasions.  The 
suspending  clause  in  the  American  constitution  stands  in 
place  of  both  the  enabling  and  the  suspending  act  of  the 
English  Parliament.  In  other  words,  America  has  a  written 
constitution  which  cannot  be  changed  by  Congress,  and 
England  has  an  unwritten  constitution  which  can  be 
changed  at  the  pleasure  of  Parliament.  .  .  .  Our  habeas  cor- 
pus clause  is  entirely  un-English  because  it  restrains  the 
legislative  power  as  well  as  all  other  power,  and  it  is  thor- 
oughly American  because  it  is  conservative  of  personal  free- 
dom and  also  of  the  public  safety  in  the  day  of  danger. 

There  is  still  another  particular  in  which  we  must  guard 
against  analogy.  The  motive  of  the  English  people  in  pul^ 
ting  the  habeas  corpus  power  entirely  within  the  control  of 
Parliament  was  their  jealousy  of  the  Crown.  .  .  .  But  the 
framers  of  our  constitution  had  no  such  fears  of  the  Presi- 
dent. The  powers  of  his  office  had  been  substantially  set- 
tled before  the  habeas  corpus  clause  was  proposed,  and 


there  was  nothing  in  those  powers  to  excite  alarm. 

Having  explicated  the  language  in  the  Constitution  itself 
and  having  disposed  of  the  argument  by  analogy  with  Eng- 
lish precedent,  Binney  then  proceeded  to  examine  the  intent  of 
the  framers  of  the  Constitution,  insofar  as  there  was  evidence 
in  their  writings  or  in  the  records  of  the  secret  Constitutional 
Convention  of  1787.  Charles  Pinckney  of  South  Carolina  ori- 
ginally contemplated  a  suspension  by  Congress  only  in  times 
of  invasion  or  rebellion.  Later,  he  suggested  suspension  by 
Congress  on  vaguer  grounds  ("upon  the  most  urgent  and  pres- 
sing occasions")  and  for  a  limited  time  period  stated  in  the 
Constitution  itself.  Gouverneiu*  Morris  of  New  York  sug- 
gested the  final  language  a  few  days  later.  According  to 
Binney,  the  convention  rejected  Pinckney's  English  view 
(suspension  by  the  legislature  when  it  deemed  it  necessary) 
for  a  uniquely  American  view.  Originally,  the  clause  was 
placed  in  the  article  pertaining  to  the  judiciary,  but  the  com- 
mittee on  style  placed  it  in  the  first  article  because  that  sec- 
tion was  restrictive  throughout,  not  because  most  of  the  sec- 
tion places  restraints  on  Congress. 

Binney  then  addressed  therathermeagre  judicial  history  of 
the  clause.  Taney's  recent  decision  in  the  Merryman  case  had 
no  authority  because  it  did  not  come  from  the  Supreme  Court 
but  from  a  circuit  court.  John  Marshall's  language  in  Ex  parte 
Bollman  had  no  bearing  on  the  case,  because  there  was  no  in- 
vasion or  rebellion  at  the  time,  and  neither  President  nor  Con- 
gress had  suspended.  It  was  sfrictly  an  obiter  dictum,  not 
bearing  oh  the  nature  of  the  case  he  had  before  him.  Finally, 
Joseph  Story's  opinion  was  of  little  weight  because  it  was  the 
opinion  of  a  commentator  and  not  of  a  judge  actually  de- 
ciding a  case  or  precedent. 

Binney  wrote  before  the  era  of  the  "sociological  brief,"  and 
he  did  not  address  the  question  whether,  in  the  abstract,  it  was 
better  for  the  American  people  that  Congress  or  the  President 
have  the  power  of  suspension.  He  eschewed  the  argument 
from  utiUty  and  confined  himself  to  the  customary  lawyerly 
grounds  for  deciding  a  constitutional  case:  the  language  of  the 
Constitution  itself,  the  argument  by  analogy  with  English 
experience,  the  intent  of  the  framers  of  the  Constitution,  the 
precedents  in  previous  judicial  decisions,  and  the  opinions  of 
learned  commentators  on  the  American  Constitution.  His 
argument  was  a  dazzling  courtroom-style  performance,  tight- 
ly woven  on  strictly  constitutional  and  legal  grounds.  It 
astonished  everybody,  for,  as  Sydney  George  Fisher  said 
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twenty-seven  years  later,  Americans  "had  supposed  that  the 
question  was  a  settled  one,"  and  "up  to  the  time  of  the  rebel- 
lion it  was  the  general  opinion  that  Congress  alone  had  the 
right  to  suspend."  Though  it  prompted  many  outraged  re- 
plies, Binney's  argument  also  convinced  a  goodly  number  of 
authorities  on  the  Constitution.  Our  view  of  Lincoln's  con- 
struction of  the  powers  of  the  Presidency  would  be  much  dif- 
ferent today  had  this  capable  Philadelphia  lawyer  not  taken 
time  in  his  eighty-first  year  to  defend  the  President. 
3.  Horace  Binney  and  Slavery,  an  Epilogue 
Charles  Chauncey  Binney  carefully  points  out  in  his  excel- 
lent Life  of  Horace  Binney  that  the  famed  Philadelphia 
pamphleteer  "by  no  means  approved  every  act  of  the  admin- 
istration during  the  war,  but  he  held  that  at  such  a  time  loyal 
men  should  refrain  from  all  public  criticism.  He  had  his  own 
opinions  and  he  expressed  them  in  private,  but  during  the 
whole  war  no  word  fell  from  him  which  could  have  added  the 
smallest  feather's  weight  to  the  bvurden  of  those  who  were 
charged  with  the  weighty  task  of  government."  By  the 
autimin  of  1862,  Binney  began  to  find  fault,  privately,  with 
some  of  Lincoln's  policies. 

The  first  sign  of  misgiving  came  in  an  area  one  would  deem 
surprising  if  one  took  Federalism  to  mean  a  form  of  undiluted 
conservatism.  On  August  5,  1862,  almost  two  months  before 
the  issuance  of  the  Preliminary  Emancipation  Proclamation, 
Binney  wrote  Francis  Lieber  a  long  letter  about  slavery,  part 
of  the  contents  of  which  follows: 

I  have  been  much  struck  by  the  pointed  and  decisive 
answer  the  North  is  now  giving  to  the  pretence  of  the  ambi- 
tious bad  men  of  the  South,  who  have  poisoned  their  coun- 
try with  the  belief  that  the  North  meant  to  uproot  the  insti- 
tution of  slavery,  and  therefore  that  it  was  impossible  to 
avoid  making  war  against  us.  The  absence  of  any  such 
Northern  feeling  generally,  or  even  to  a  dangerous  extent,  is 
now  the  cause  of  oxur  most  dangerous  and  weakening  divi- 
sions. Even  in  the  midst  of  a  war  which  is  entirely  defen- 
sive, and  in  the  presence  of  imminent  danger,  it  is  the  great 
impediment  to  the  use  of  even  military  power  to  weaken  the 


South  by  interfering  in  any  way  with  their  slaves. 

God  knows  I  disapprove  of  the  institution  of  slavery  every 
way, — for  its  effect  upon  the  slaves,  still  more  for  its  effect 
upon  the  maisters,  most  of  all  for  its  incompatibility,  grow- 
ing and  incurable  incompatibility,  with  such  a  govern- 
ment, black  slavery  pre-eminently.  ...  I  do  not  wish  to  be 
quoted  to  the  President,  or  any  of  the  Departments,  or  to 
anybody;  but  while  I  am  not  and  never  have  been  an  aboli- 
tionist, in  the  imputed  sense,  I  have  no  idea  of  protecting  the 
slaves  of  the  South  in  such  a  war,  or  of  letting  them  inter- 
fere with  the  full  use  of  our  military  means,  with  them  or 
against  them,  to  subdue  the  enemy.  Unless  this  result  is 
reached  and  the  slaves  are  made  to  be  adstricti  [confined]  to 
their  own  States,  I  do  not  see  how  we  are  to  live  hereafter, 
either  united  or  divided. 
Thus  this  Philadelphia  conservative  arrived  at  the  position 
which  urged  some  form  of  tampering  with  slave  property  out 
of  military  necessity  before  President  Lincoln  felt  he  could 
touch  the  South's  peculiar  institution. 

When  Lincoln  did  attack  slavery.  Binney  expressed  his  first 
note  of  dismay  with  the  President's  policies.  Binney's  rea- 
sons were  ones  of  constitutionality,  and,  by  and  large,  he 
thought  the  President  should  have  gone  farther.  Thus  he 
wrote  J.C.  Hamilton  on  October  8,  1862: 
.  .  .  the  plans  which  have  been  adopted  in  the  appUcation  in 
our  immense  force  and  resources  I  have  sometimes  disap- 
proved when  I  thought  I  understood  them,  and  much  more 
frequently  I  have  not  understood  them  when  our  rulers  have 
explained  them.  I  go  for  the  support  of  the  government,  as 
per  se  my  duty,  until  mere  obstruction  shall  be  obviously 
better  than  what  government  is  proposing  to  do;  and  that 
condition  is  not  likely  to  occur.  I  say  this  in  special  refer- 
ence to  the  President's  Emancipation  Proclamation,  which 
is  now  the  uppermost  thing  in  the  country.  I  do  not  under- 
stand the  la  w  of  it.  And  do  not  believe  there  is  any  law  for  it, 
unless  it  be  the  law  of  force  in  war;  and  if  it  relies  on  that 
(which  the  Proclamation  does  not  say,  as  I  read  it)  it  would,  I 
think,  have  been  much  less  disturbing  to  the  country,  and 
even  more  effectual,  to  have  said  it  by  way  of  conslusion 
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than  of  premises.  ...  I  still  think  the  President  is  sincere 
and  honest;  but  does  the  confidence  of  even  his  friends  in- 
crease in  his  general  competency? 
In  December,  he  wrote  lieber  ag£dn.  Binney  had  just  read 
George  Livermore's  Historical  Research,  which  the  President 
was  also  reading  or  about  to  read  (see  Lincoln  Lore,  Number 
1621).  "I  have  travelled  alongside  of  the  muse  of  this  history 
for  more  than  sixty  years,"  wrote  Binney,  "and  all  is  written 
in  my  memory  as  Mr.  Livermore  records."  He  also  asked  Lie- 
ber what  he  thought  of  the  President's  recent  Message  to  Con- 
gress. For  his  own  part,  he  thought  it 
like  his  other  messages,  honest,  sincere,  and  frank;  and 
some  of  its  short  logic  is  good  enough,  but  he  does  not  excel,  I 
think,  in  /o«^  logic,  and  I  remain  quite  at  a  loss  to  reconcile 
his  proclamation  with  his  proyei  of  emancipation,  except  by 
supposing  that  the  emancipation  shall  apply  only  to  those 
slave  States  which  shall  be  represented  in  Congress  on  the 
1st  Jany.,  and  to  whom  the  proclamation  seems  to  promise 
that  they  shall  keep  their  slaves  in  slavery  as  they  now  are!  I 
shall  be  glad,  however,  if  he  gets  through  the  matter  in  any 
way,  zigzag  or  otherwise.  There  is,  I  fear,  no  straight  line  of 
passage  through  it  but  force,  if  this  people  would  consent  to 
it. 
By  January  of  1865,  Binney  had,  despite  his  constant  con- 
servatism in  the  matter  of  democracy,  moved  along  with  the 
times  (or  rather  ahead  of  them)  sufficiently  to  write  Lieber  the 
following  remarkable  letter: 
As  to  tiie  universal  suffrage  of  free  blacks,  my  judgment  is 
suspended.  I  have  no  repugnance  to  it.  Fifty  years  ago,  as  a 
judge  of  election,  I  ruled  that  a  free  black  native  of  Pennsyl- 
vania, who  had  paid  his  tax,  was  entitled  to  vote;  and  there 
was  no  dissent.  Our  Democrats,  to  accommodate  the  South, 
changed  our  [Pennsylvania]  Constitution  in  1838  (amend- 
ed it,  they  said)  by  confining  the  elections  to  white  freemen. 
But  I  have  always  questioned,  and  almost  repudiated,  the 
quietism  of  the  Federal  Constitution  in  turning  over  to  the 
States  the  qualification  for  representatives  in  Congress. 
Since  1903,  Horace  Binney  has  been  remembered  only  for 
his  pamphlet  on  the  habeas  corpus.  Almost  nothing  exists  in 
print  on  this  remarkable  man.  To  know  him  only  by  his 
pamphlet  is  to  dismiss  him  as  a  facile  conservative  who  was 
also  an  artful  pleader  of  special  causes.  But  we  know  today 
that  the  Federalist  party,  after  the  disappearance  of  which 
Binney  never  found  a  comfortable  political  home,  compre- 
hended an  interesting  variety  of  opinions.  Some  Federalists 
became  politically  adaptable  in  the  declining  years  of  their 
party;  this  was  not,  apparently,  the  case  with  Binney,  who 
could  never  really  get  the  hang  of  party  politics.  Some  Federa- 
Usts  held  attitudes  towards  slavery  which  were  closely  akin  to 
those  of  later  Republicans  but  were  held  back  from  any  moral 
crusade  by  their  being  accustomed  to  an  orderly  hierarchical 
society  which  condemned  political  passion  and  individual 
self-assertion  as  the  ultimate  political  sins.  Binney  was  more 
at  home  with  the  America  of  1861-1865  than  of  1828-1856,  and 
not  merely  because  he  could  convert  the  Civil  War  to  the  cause 
of  defending  the  authority  of  the  national  state,  but  because 
the  times  more  nearly  fit  his  moralistic  vision  of  a  political 
order.  Parties  were  not  gloried  in  in  the  1860's,  and  slavery 
was  clearly  on  the  way  out. 

4.  Conclusion 
Binney  receives  honorable  mention  in  several  notable 
books.  James  G.  Randall's  Constitutional  Problems  Under 
Lincoln  showed  considerable  respect  for  Binney's  pamphlet. 
Without  expressing  a  sfrong  opinion  as  to  its  merits,  Randall 
did  fault  Binney  for  his  wish  that  the  language  of  the  Con- 
stitution had  been  more  precise  in  regard  to  the  habeas  cor- 
pus. Writing  in  the  age  of  "legal  realism,"  Randall  rather  ad- 
mired constitutional  vagueness  for  the  flexibility  it  allowed. 
In  this  respect,  Randall's  successor  as  a  student  of  constitu- 
tional problems  under  Lincoln,  Professor  Harold  Hyman  of 
Rice  University,  is  very  much  like  his  predecessor.  Quoting  a 
letter  from  Binney  to  Lieber  with  which  one  edition  of  The  Pri- 
vilege of  the  Writ  of  Habeas  Corpus  under  the  Constitution 


was  prefaced,  Hyman  notes  with  approval  that  Binney 
thought  the  question  "a  political  rather  than  a  legal  ques- 
tion,— a  mixed  poUtical  and  a  legal  question.  .  .  .  No  one 
should  be  dogmatical,  or  very  confident,  in  such  a  matter," 
Hyman  sounds  like  Randall  when  he  adds,  "At  least  Binney's 
frank  inconclusiveness  hit  closer  to  constitutional  realities 
than  Taney's  negative  certainty  or  Bates's  responsive  geo- 
metry." 

In  truth,  Hyman's  remark  and  Randall's  point  of  view  both 
fail  to  capture  the  spirit  of  Binney's  enterprise.  After  reading 
an  answer  to  his  pamphlet  written  by  Judge  S.S.  Nicholas  of 
Kentucky,  Binney  complained  to  Lieber: 

What  is  the  use  of  logic?  Would  you  believe  that  for  all  my 
pains  I  get  an  answer  from  Judge  Nicholas,  which  amounts 
to  this  and  no  more:  If  Congress,  without  the  Habeas  Cor- 
pus clause  had  taken  away  or  not  given  the  Habeas  Corpus, 
how  could  the  judiciary  have  helped  it?  God  save  the  poor 
man  who  wastes  lamp-oil  on  such  heads!  He  does  not  per- 
ceive that  this  reduces  it  to  a  question  of  force.  If  the  Presi- 
dent will  imprison  without  law,  how  is  Congress  to  help  it? 
"What  is  the  use  of  logic?" he  said.  Binney  demolished  Taney 
with  constitutional  logic,  that  is,  with  the  traditional  tools  of 
the  constitutional  lawyer.  For  Binney,  the  life  of  the  law  was 
logic  arid  not  experience(to  turn  Holmes's  famous  saying  on  its 
head).  He  was  vitally  interested  in  what  the  Constitution  ac- 
tually said,  whether  American  law  was  like  English  law,  what 
the  framers  said,  and  what  other  judges  said.  Even  the  words 
of  someone  no  farther  removed  than  an  accepted  commenta- 
tor (Story)  were  suspect.  There  was  little  or  nothing  of  legal 
realism  in  this;  this  was  a  logic-chopper's  work.  He  published 
no  enthusiastic  defense  of  the  Emancipation  Proclamation, 
probably  for  the  reason  that  he  could  "not  understand  the  law 
of  it."  Binney  in  no  way  chedlenged  the  accepted  platitudes  of 
mid-century  constitutional  jurisprudence.  He  was  no  less 
wedded  to  the  separation  of  powers,  say,  than  Edward  Bates 
was;  he  simply  located  the  ability  to  suspend  the  privilege  of 
the  writ  of  habeas  corpus  in  that  power  which  by  long  legal 
precedent  could  recognize  a  state  of  rebellion.  If  anything,  his 
argument  was  a  detriment  to  the  advent  of  "legal  realism,"  for 
Binney  stressed  a  peculiarly  American  constitutionalism  un- 
like that  of  Britain's  ever-changing  unwritten  constitution 
and  dashed  Taney's  analogy  to  English  Parliamenttary  prac- 
tice to  pieces. 

George  Fredrickson's  Inner  Civil  War  seems  off  the  mark  as 
well  in  its  casual  dismissal  of  Binney  as  a  reactionary  old 
fogey.  "For  Binney,"  says  Fredrickson,  "as  for  [Wendell] 
Phillips,  the  time  of  the  Alien  and  Sedition  Acts  had  returned, 
but  for  Binney  it  was  an  occasion  for  rejoicing."  Binney's 
argument  was  not,  apparently,  opportunistic.  The  President 
had  other  defenders,  his  Attorney  General  £ind  Joel  Parker, 
for  example;  Binney  entered  the  fray  simply  because  he 
thought  their  manner  of  defense  was  wrong.  He  wanted  to 
make  a  correct  constitutional  point.  Nor  did  he  rejoice  uncriti- 
cally in  the  opportunity  war  afforded  authoritarianism.  He 
disliked  Nicholas's  argument  because  it  reduced  law  to  mere 
force,  and,  more  importantly,  as  his  biographer  points  out, 
Binney  had  his  differences  with  the  Executive.  Some  of  these 
were  on  the  score  that  Lincoln  took  too  authoritarian  ground. 
...  it  should  be  noted  [says  Charles  Chauncey  Binney]  that 
he  sfrongly  disapproved  of  so  much  of  the  President's  pro- 
clamation of  September  24,  1862,  as  extended  martial  law 
and  suspension  of  the  Habeas  Corpus  to  military  arrests  for 
discouraging  enlistments,  or  for  other  disloyal,  but  not  le- 
gally freasonable,  acts.  This  proclamation  went  far  beyond 
anything  that  Mr.  Binney's  pamphlets  had  justified,  but  he 
refrained  from  any  public  expression  of  his  views,  as  he 
thought  it  the  duty  of  loyal  citizens  not  to  hamper  the 
administration  by  protests,  although  it  might  make  mis- 
takes or  even  exceed  its  legal  power. 

President  Lincoln  was  indeed  fortunate  in  having  Horace 
Binney  as  his  unsolicited  defender.  Binney  himself  has  not 
been  as  fortunate  in  finding  students  with  a  sympathetic 
understanding  of  his  constitutional  world. 
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BROWNING'S  PECULIAR  TURN  TO  THE  RIGHT 


Those  who  keep  diaries  often  influence  the  writing  of  his- 
tory far  more  than  they  influenced  events  in  their  own  day. 
Gideon  Welles  occupied  a  position  in  Lincoln's  Cabinet 
inferior  to  William  H.  Seward's  and  Edwin  M.  Stanton's,  but 
his  sourly  independent  diary  wrecked  the  reputations  of 
dozens  of  Washington  politicians.  One  reason  the  Radical 
Republicans  have  fared  so  poorly  in  historical  writing  is  that 
most  of  the  prominent  diarists  around  Lincoln  hated  them. 
Welles,  John  Hay,  and  Edward  Bates  saw  them  as 
"Jacobins,"  but  there  is  little  evidence  that  the  President  saw 
the  Radicals  the  same  way.  Salmon  P.  Chase,  whose  diary 
might  have  balanced  the  picture  over  the  years,  never  had  the 
influence  on  historical  writing 
that  the  conservatives  had, 
because  he  did  not  as  clearly 
admire  Lincoln  as  they  did. 
Criticizing  Abraham  Lincoln 
has  never  been  a  good  way  to 
gain  the  trust  of  historians. 

The  other  great  diarist  near 
the  Lincoln  administration, 
Orville  Hickman  Browning, 
was  also  a  Radical-hater.  His 
erratic  and  ultimately  in- 
explicable political  course 
during  the  Civil  War  reveals 
the  danger  in  relying  too 
heavily  on  diaries,  which  may 
reflect  peculiar  political 
positions. 

Browning  was  never  much  of 
a  "Lincoln  man."  He  had  hoped 
that  Edward  Bates  would  be 
the  Republican  nominee  for 
President  in  1860.  However,  the 
Illinois  delegation,  of  which 
Browning  was  a  member,  was 
pledged  to  Lincoln,  and  Brown- 
ing worked  for  Lincoln's  nom- 
ination at  the  convention.  Even 
after  the  nomination,  Brown- 
ing thought  that  "we  have 
made  a  mistake  in  the  selection 
of  candidates."  His  assistance 
in  getting  Bates  to  support  the 
Republican  ticket  proved  vital, 
but  Browning  had  little  luck  in 
recommending  Cabinet  ap- 
pointments. He  wanted  to  see 
Bates  become  Secretary  of 
State  and  Joseph  Holt,  Sec- 
retary of  War.  Browning's  was 
one  of  many  voices  raised 
against  Norman  B.  Judd's 
inclusion  in  Lincoln's  official 
family. 

Browning  exercised  his  great- 
est influence   on  the  Lincoln 
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FIGURE  1.  Browning  recalled  that  sculptor  Leonard 
W.  Volk  had  worked  in  a  marble  yard  in  Quincy, 
Illinois,  Browning's  home.  Lincoln's  friend  thought 
Volk's  bust  of  Stephen  A.  Douglas  "decidedly  a  work  of 
genius."  Volk  is  better  known  for  his  famous  life  mask 
of  Lincoln.  Dr.  O.  Gerald  Trigg  allowed  the  Louis  A. 
Warren  Lincoln  Library  and  Museum  to  photograph 
his  superb  bronze  casting  of  the  mask  with  the  striking 
result  above.  For  more  information  on  the  mask  and  on 
Volk's  famous  castings  of  Lincoln's  hands,  turn  to  the 
second  article  in  this  issue  of  Lincoln  Lore. 


administration  when  he  read  a  draft  of  the  First  Inaugural 
Address  and  suggested  removing  a  provocative  threat  to 
"reclaim  the  public  property  and  places  which  have  fallen"  in 
the  seceded  states.  Browning's  reasoning  has  often  been 
taken  as  Lincoln's.  He  admitted  that  Lincoln's  draft  was  right 
in  principle  without  altering  the  threat  to  "reclaim"  federal 
property,  but.  Browning  explained. 

In  any  conflict  which  may  ensue  between  the  govern- 
ment and  the  seceding  States,  it  is  very  important  that  the 
traitors  shall  be  the  aggressors,  and  that  they  are  kept 
constantly  and  palpably  in  the  wrong. 
The  first  attempt  that  is  made  to  furnish  supplies  or 
reinforcements     to    Sumter 
will    induce   aggression   by 
South    Carolina,    and   then 
the  government  will  stand 
justified,    before   the   entire 
country,    in    repelling    that 
aggression,    and     retaking 
the  forts. 
After     Fort     Sumter     fell. 
Browning    imputed    his    own 
reasoning   to   Lincoln.   "Upon 
looking  into  the  laws,"  he  told 
the    President    on     April    18, 
"which  clothe  you  with  power 
to  act  in  this  emergency,  I  am 
not  sure  that  you  expected,  or 
desired  any  other  result." 

Browning  was  a  conserva- 
tive by  nature,  but  war  brought 
out  a  radical  streak  in  him.  If 
Baltimore  stood  in  the  way  of 
troops  coming  to  protect 
Washington,  he  told  Lincoln,  it 
should  be  "laid  in  ruin."  Before 
April  was  over,  he  thought  it 
likely  that  slaves  would  flock  to 
the  Union  armies  and 
inevitably  "rise  in  rebellion." 
"The  time  is  not  yet,"  he  added, 
"but  it  will  come  when  it  will  be 
necessary  for  you  to  march  an 
army  into  the  South,  and 
proclaim  freedom  to  the 
slaves."  Browning  celebrated 
General  John  C.  Fremont's 
proclamation  freeing  the 
slaves  of  rebels  in  Missouri  in 
thelatesummer  of  1861,  and  he 
thought  the  President  wrong  to 
revoke  it.  Fremont's  procla- 
mation did  "not  deal  with 
citizens  at  all,"  Browning 
remonstrated,  "but  with  public 
enemies."  Citing  precedents  in 
international  law,  he  insisted 
that  war  abolished  society  and 
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gave  "liberty  to  use  violence  in  infinitum.''  "All  their 
property,"  Browning  said,  "is  subject  to  be  .  .  .  confiscated, 
and  disposed  of  absolutely  and  forever  by  the  belligerent 
power,  without  any  reference  whatever  to  the  laws  of  society." 
Lincoln  disagreed  sharply. 

After  the  death  of  Senator  Stephen  A.  Douglas  in  June  of 
1861,  Governor  Richard  Yates  appointed  Browning  to  finish 
his  term.  In  the  Senate,  Browning  defended  the  administra- 
tion's arbitrary  arrests  and  voted  for  the  First  Confiscation 
Act.  He  voted  to  emancipate  slaves  in  the  District  of 
Columbia. 

After  April  of  1862,  Browning  turned  suddenly  to  the  right. 
He  opposed  the  Second  Confiscation  Act  and  urged  Lincoln  to 
veto  it.  It  was  a  test  "whether  he  [Lincoln]  was  to  control  the 
abolitionists  and  Radicals  or  whether  they  were  to  control 
him."  He  praised  Lincoln's  letter  in  answer  to  Horace 
Greeley's  "Prayer  of  Twenty  Millions"  for  emancipation,  and 
he  bitterly  opposed  the  Emancipation  Proclamation  that  fall. 
Browning  was  campaigning  for  Congressional  candidates  in 
Illinois  when  he  heard  it  had  been  issued,  and  he  practically 
stopped  in  his  tracks.  He  slowed  down  his  campaigning,  and 
he  twice  pleaded  with  Lincoln  to  alter  the  Proclamation. 

There  is  no  explanation  for  the  suddenness  of  Browning's 
change.  In  principle  the  Emancipation  Proclamation  was 
little  different  from  Fremont's  proclamation,  and  Browning 
had  quarreled  with  Lincoln  for  revoking  that.  Lincoln's 
assault  on  slavery  seemed  to  be  legitimate  by  the  very 
precedents  in  international  law  which  Browning  had  called  to 
Lincoln's  attention.  The  Illinois  Senator  was  disappointed 
that  the  President  had  not  appointed  him  to  the  United  States 
Supreme  Court.  He  wanted  the  job  so  badly  that  he  wrote 
Lincoln  a  somewhat  embarrassed  letter  asking  for  it  outright, 
admitting  that  it  was  "an  office  peculiarly  adapted  to  my 
tastes."  By  the  spring  of  1862,  Lincoln  still  had  not  filled  the 
position,  and  many  thought  Browning  was  still  in  the 
running.  Lincoln  did  not  decide  to  appoint  David  Davis  until 
July,  and  Browning  had  already  turned  to  the  right  by  that 
time. 

Politically,  Browning  became  increasingly  disaffected 
from  the  administration.  There  was  much  doubt  by  1864  that 
he  would  support  Lincoln's  reelection.  Browning  told  a  friend 
in  September  that  he  had  "never  .  .  .  been  able  to  persuade 
myself  that  he  [Lincoln]  was  big  enough  for  his  position."  No 
one  knows  how  he  voted  in  November.  Browning's  Civil  War 
politics  are  an  enigma  to  this  day. 
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FIGURE  2.  Orville  Hickman  Browning  remained  per- 
sonally friendly  to  Lincoln  even  after  their  political 
disagreements.  Gustave  Koerner,  a  fellow  Illinois 
Republican,  al'ways  remembered  Bro^vning's 
"conspicuous  .  .  .  ruffled  shirt  and  large  cuffs."  Their 
relations  were  pleasant  enough,  but  Koerner  would 
"have  liked  him  better  if  he  had  been  a  little  less 
conscious  of  his  own  superiority." 


FIGURE  3.  Lincoln's  first  inauguration. 
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Presidential  Clemency  for  Civilians  Tried  by  Military  Commission 

where  they  had  trouble  finding  documentary  proof  of  the  case. 
A  record  of  William  Scott's  case  reached  the  President's  office 
from  the  Judge  Advocate  Greneral's  office  (the  file  is  not  now 
present  in  the  JAG  papers  in  the  National  Archives).  William 
E.  Barton,  who  wrote  history  in  the  iconoclastic  style  typical  of 
the  1920s,  chose  the  myth  of  the  sleeping  sentinel  as  one  of  the 
Lincoln  anecdotes  he  exposed  as  untrue  or  at  least  unproved. 


Writers  on  Lincoln  spend  so  much  of  their  time  dispelling 
myths  that  cynicism  becomes  an  occupational  hazard.  It  is 
important  to  remember  that  many  of  Lincoln's  attributes 
which  have  taken  on  mythic  status  were  genuine.  "Honest 
Abe"  really  was  honest.  Lincoln  really  was  a  humorous  man  in 
a  rather  humorless  era.  He  was  also  a  forgiving  man  in  a  war- 
torn  period  in  which  hatred  was  the  national  norm. 

The  most  memorable  instances  of  President  Lincoln's  clem- 
ency involved  stays  of  soldiers'  executions.  He  was  so  famous 
for  such  acts  even  in  his  own  day  that  in  1863  Francis  DeHaes 
Janvier  published  a  poem,  "The  Sleeping  Sentinel,"  which  cele- 
brated tiie  President's  last-minute  carriage  ride,  pardon  in 
hand,  to  save  a  Vermont  soldier  boy  fi-om  the  firing  squad.  Wil- 
liam Scott,  allegedly  sentenced  to  die  for  sleeping  while  on 
guard  duty,  was  the  near-victim  in  Janvier's  poem.  James  E. 
Murdoch,  a  renowned  elocutionist,  declaimed  the  poem  on 
numerous  occasions,  and  some  say  the  President  himself  was 
present  at  one  of  the  declamations.  "No  one,"  Harper's  Weekly 
stated,  "ever  heard  it  without  being  moved  to  tears." 

Historians  were  later  moved  not  to  tears  but  to  the  archives 


Lincoln's  reputation  for  acts  of  clemency  survived  Barton's 
assault,  as  well  it  should  have.  In  general,  however,  that  reputa- 
tion has  rested  less  on  definitive  statistics  than  on  numerous 
pieces  of  testimony  from  government  insiders  who  knew  of  the 
President's  kindheartedness.  Jonathan  T.  Dorris,  the  foremost 
modem  student  of  pardon  and  amnesty  in  Lincoln's  era,  did 
find  definitive  statistics  on  Presidential  pardons  in  civilian 
courts,  but  statistics  on  military  courts  have  proved  elusive. 

Military  statistics  do  exist,  however.  The  numerous  cases 
involving  soldiers  must  await  further  study  in  the  future,  but 
the  cases  involving  civilians  tried  by  military  commissions  pro- 
vide a  manageable  number  of  cases  for  analysis  here. 
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FIGURE  1.  St.  Louis  citizens  flocked  to  the  provost  marshal's  office  to  procure  passes  for  travel.  This  was  the  most 
widely  felt  burden  of  martial  law  in  Missouri. 
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From  1863  to  the  end  of  Lincoln's  administration,  the  Judge 
Advocate  General's  office  referred  210  cases  of  civilians  sen- 
tenced by  military  courts  to  the  President.  The  President  had 
the  power  to  pardon,  of  course,  and  these  cases  reached  his  desk 
because  of  appeals  from  the  accused,  pleas  from  influential 
relatives,  doubts  on  the  part  of  the  generals  who  reviewed  court 
martials,  or  questions  from  the  Judge  Advocate  General's 
office.  Moreover,  an  act  of  Congress  required  death  sentences 
resulting  from  military  trials  to  be  reviewed  by  the  President. 

Lincoln's  action  is  noted  in  only  184  of  the  cases.  The  chart 
below  shows  what  actions  he  recommended  in  these  cases. 

Lincoln's  Use  of  the  Pardoning  Power  in  Cases 
of  Civilians  Tried  by  Military  Commissions,  1863-1865 


Advice 

Approves 
Punishment 

Mitigates 
Punishment 

Increases 
Punishment 

On  recommendation  of 
JAG 

39 

33 

Despite  JAG 
recommendation 

5 

14 

On  general's 
recommendation 

14 

Despite  general's 
recommendation 

3 

2 

On  strong  JAG 
recommendation 

20 

3 

Despite  strong  JAG 
recommendation 

8 

No  recommendation 

23 

20 

The  last  column  stands  as  persuasive  testimony  to  Lincoln's 
charitable  instincts.  It  should  be  noted  also  that  Lincoln's 
approval  of  punishment  in  four  of  the  five  cases,  despite  the 
JAG  office's  recommendation  to  increase  the  punishment,  was 
in  essence  also  Lincoln's  refusal  to  increase  the  punishment  on 
these  same  cases. 
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FIGURE  2.  Harper's  Weekly  was  still  celebrating  the  case 
of  the  pardoned  sentinel  as  late  as  February  26,  1870. 


From  the  Louis  A.  Warren 

Lincoln  Library  and  Museum 

FIGURE  3.  Joseph  Holt. 

In  the  fourteen  cases  in  which  Lincoln  mitigated  the  punish- 
ment on  the  recommendation  of  a  general,  he  was  doing  so 
despite  the  fact  that  the  JAG  did  not  endorse  the  general's 
recommendation.  Those  cases  in  which  both  a  general  and  the 
JAG's  office  recommended  mitigation  are  included  in  the  cate- 
gory "On  recommendation  of  JAG"  (6  of  the  33  cases).  In  other 
words,  Lincoln  was  always  looking  for  an  excuse  to  pardon 
crimes  and  lessen  punishments.  All  it  took  was  some  recom- 
mendation —  from  a  general  if  not  from  the  JAG  —  to  make 
Lincoln's  kindly  heart  respond.  In  only  four  cases  did  Lincoln's 
approval  of  the  court's  sentence  constitute  a  tougher  penalty 
than  the  JAG  (one  case)  or  the  generals  (three  cases)  thought 
proper. 

Most  often,  Lincoln  followed  the  recommendation  of  the  JAG 
(95  of  184  cases).  Judge  Advocate  General  Joseph  Holt  was  a 
tough  man  whose  roots  in  strife-torn  Kentucky  helped  him 
appreciate  that  rewarding  loyalty  and  punishing  disloyalty 
were  the  ways  to  keep  the  Union  whole.  Even  so,  his  office 
fovmd  cause  to  pardon  or  to  soften  punishment  in  19.6%  of  the 
cases  referred  to  the  President.  Lincoln  almost  always  found  it 
easy  to  follow  those  suggestions. 

The  important  statistics  are  those  that  document  the  ease 
with  which  Lincoln  ignored  the  recommendations  of  the  JAG's 
office  for  carrying  out  the  punishments  the  military  commis- 
sions had  thought  proper.  He  defied  the  military  commissions 
in  12.9%  of  the  cases  that  came  to  him  (in  22.1%  of  the  cases  on 
which  the  JAG  chose  to  give  him  advice).  These  were  the 
actions  not  only  of  a  forgiving  and  kindly  man  but  also  of  a 
strong  and  independent  President  never  afi-aid  to  act  on  his 
own  judgment.  When  the  choice  was  left  entirely  to  the  Presi- 
dent, he  mitigated  punishments  more  than  50%  of  the  time. 

By  mentioning  loyalty  and  disloyalty  earlier,  this  article 
may  have  given  the  impression  that  these  cases  involved  what 
would  be  called  political  dissent  today.  One  might  thus  imagine 
that  in  the  cases  under  discussion  here  Lincoln's  choice  was 
easy  and  should  have  been  easier.  After  all,  the  United  States 
Supreme  Court  would  eventually  rule  that  military  trials  of 
civilians  when  the  civilian  courts  were  operating  were  illegal. 
Moreover,  the  Supreme  Court  would  so  rule  in  a  case  in  which 
the  accused,  Lambdin  P.  Milligan,  had  taken  no  overt  action 
but  had  been  a  member  of  a  suspicious  group  and  had  spoken 
in  a  way  that  staunch  supporters  of  the  war  effort  usually  did 
not. 
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FIGURE  4.  Martial  law  wa8  meant  to  protect  Unionist 
refugees  like  these  as  well  as  to  punish  the  disloyal. 

Actually,  one  could  describe  most  of  these  cases  as  matters  of 
political  dissent  only  if  one  could  call  the  attempt  to  create  the 
Confederate  States  of  America  and  the  Civil  War  that  followed 
matters  of  political  dissent.  The  citizens  whose  cases  Lincoln 
adjudicated  came  overwhelmingly  from  the  border  area:  Mis- 
souri (41.5%  of  the  147  cases  identifiable  by  state),  Tennessee 
(25.9%),  Maryland  (6.8%),  Arkansas  (4.8%),  and  Virginia  (4.1%). 
Missouri  and  Tennessee  thus  accounted  for  two-thirds  of  the 
147  cases.  Both  states  were  the  scene  of  actual  military  opera- 
tions, and  Tennessee,  of  course,  had  seceded  and  was  a  part  of 
the  Union  only  to  the  degree  that  military  power  made  it  so. 
Since  Missouri  never  seceded,  disloyalty  was  a  problem  cir- 
cumscribed by  certain  traditional  constitutional  limits,  but 
martial  law  existed  there  as  well. 

The  generals  who  declared  martial  law  did  not  do  so  just  to 
make  it  easier  to  enforce  ideological  purity  on  the  local  inhabi- 
tants. The  following  are  the  crimes  for  which  the  cases  in  Mis- 
souri were  convicted  (individuals  were  often  accused  of  more 
than  one  crime;  61  individuals  were  responsible  for  these 
crimes): 

Aiding  and  abetting  enemy  1 

Arson  1 

Assault  with  intent  to  kill  2 

Attempted  robbery  1 

Disloyalty  2 

Encouraging  rebellion  1 

Grand  larceny  3 

Guerrilla  11 

Larceny  2 

Marauder  1 

Military  insurgent  2 

Murder  6 

Robbery  8 

Selling  government  property  1 

Spy  1 

Taking  up  arms  against  U.S.  1 

Violating  Act  of  17  July  1862  3 

Violating  Laws  and  Customs  of  War  21 

Violating  Military  Orders  1 

Violating  Oath  of  Allegiance  23 

Violating  Dept.  of  Missouri  Orders  1 

Violating  Parole  2 

Where  martial  law  is  declared,  the  military  supercedes  the 
civil  power.  Nevertheless,  in  Missouri  it  did  not  do  so  entirely, 
and  tiie  civil  courts  clearly  handled  many  cases  even  in  areas 


where  martial  law  was  in  effect.  William  E.  Parrish's  history  of 
Missouri  in  the  Civil  War  era  notes  that  martial  law  "by  no 
means  eliminated  civilian  courts  or  controls  but  relegated 
these  functions  to  military  supervision  when  demanded  by  the 
exigencies  of  war."  He  states  further  that; 
Political  prisoners  usually  had  a  fairly  prompt  hearing 
before  a  military  board,  which  resulted  in  their  being  released 
on  bond  or  banished,  depending  upon  the  severity  of  their 
case.  If  they  had  been  involved  in  serious  guerrilla  activity, 
they  could  be  sentenced  to  death  or  permanent  imprison- 
ment. In  the  latter  case,  they  were  usually  transferred  to  the 
new  federal  prison  at  Alton,  Illinois,  which  opened  in  Feb- 
ruary, 1862. 

Although  Confederate  forces  were  driven  out  of  Missouri 
after  the  Battle  of  Pea  Ridge,  March  7-8, 1862,  the  state  became 
the  scene  of  the  most  vicious  guerrilla  conflicts  of  the  Civil  War. 
WiUiam  C.  Quantrill,  Dr.  Charles  R.  "Doc"  Jennison,  and 
James  H.  "Jim"  Lane  gained  unenviable  reputations  for  ruth- 
less waging  of  the  sort  of  civil  war  that  is  not  fought  in  uniform. 
Those  guerrillas  and  others  less  famous  sowed  the  seeds  of 
bitter  animosity  which  carried  over  into  "feuding"  and  ban- 
ditry long  after  the  Civil  War  was  over.  Union  soldiers  and 
martial  law  did  what  they  could  to  stop  it.  The  names  of  many 
of  those  they  stopped  eventually  wound  up  on  President  Lin- 
coln's desk. 

To  judge  fi-om  the  cases  on  which  Lincoln  acted,  one  can  say 
that  military  trials  of  civilians  were  exceedingly  rare  outside 
the  Confederate  and  Border  States.  Among  the  184  cases  in 
which  Lincoln  took  some  action,  no  more  than  12  involved 
Northerners  outside  the  District  of  Columbia  (which  was  offi- 
cially under  martial  law),  and  it  is  not  clear  that  all  of  these 
were  tried  in  the  Northern  states  of  which  the  accused  were 
citizens.  Military  trials  of  civilians  occurred  mainly  in  areas 
where  the  military  commission  was  the  only  form  of  justice  or 
where  it  was  as  likely  to  dispense  justice  as  the  local  civil  court 
was.  Even  then,  its  victims,  if  they  may  be  called  that,  some- 
times got  another  hearing  before  a  singularly  humane  and  for- 
giving President. 
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FIGURE  5.  A  Presidential  pardon. 
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THE  INSANITY  DEFENSE  IN  LINCOLN'S  ILLINOIS 


The  recent  verdict  in  the  case  of  John  W.  Hinckley,  Jr.,  has 
provoked  a  great  outcry  against  the  insanity  defense.  Indiana's 
"guilty  but  mentally  ill"  verdict,  itself  the  product  of  the  out- 
raged aftermath  of  two  recent  successful  insanity  defenses  in 
the  state,  has  become  the  focus  of  national  attention.  Numerous 
journalists  are  discussing  the  virtues  of  placing  the  burden  of 
proof  on  the  defendant  who  claims  insamity  as  a  defense.  The 


feeling  is  widespread,  as  Robert  Coles  said  in  The  New  Yorker, 
that  "the  law  .  .  .  has  changed  from  what  is  once  was,"  and 
people  are  worried  about  it. 

There  are  many  new  things  in  the  law,  but  the  insanity 
defense  is  not  one  of  them.  Critics  seem  to  think  of  it  as  a  new- 
fangled product  of  a  degenerate  age.  The  insanity  defense  is 
depicted  as  a  dirty  trick  played  on  justice  by  a  post-Freudian 


Courti' 


of  National  Collection  of  Fine  Arts, 
Smithsonian  Institution 


FIGURE  1.  Justice  appears  primitive  in  William  Brickey's  painting  of  a  Missouri  Courtroom.  Yet  in  such  surroundings 
sharp  lawyers  occasionally  argued  the  insanity  defense  for  their  clients. 
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society  incapable  of  telling  right  from  wrong.  In  truth,  the 
insanity  defense  is  much  older  than  Freudian  psychology.  It  is 
an  aged  institution  in  American  and  English  law.  It  was  well 
established  when  Abraham  Lincoln  practiced  law.  He  might 
have  used  it  for  his  own  clients,  and  he  certainly  saw  it  used  in 
Illinois  courtrooms.  He  never  complained  about  its  use,  and  the 
Illinois  Supreme  Court  of  Lincoln's  day  upheld  the  insanity 
defense  and  met  some  of  the  same  arguments  that  are  used 
against  it  today. 

In  Jime,  1855,  a  man  name  Isaac  Wyant  became  embroiled  in 
a  street  brawl  over  a  land  boundary  dispute.  One  Anson  Rusk 
shot  Wyant  in  the  arm.  After  the  limb  was  amputated  near  the 
shoulder,  Wyant  murdered  Rusk  in  the  County  Clerk's  office  in 
Clinton,  Illinois,  on  October  12,  1855.  He  shot  him  four  times 
in  broad  daylight  and  in  the  presence  of  several  witnesses.  In 
1857  the  case  (The  People  v.  Wyant)  was  tried  in  Bloomington, 
Illinois  (March  31-April  5),  on  a  change  of  venue.  David  Davis 
was  the  judge,  and  Lincoln  aided  the  prosecution. 

Wyant  pleaded  not  guilty  by  reason  of  insanity.  His  sanity 
had  been  questionable  long  before  the  murder,  and  several 
doctors,  including  the  Superintendent  of  the  State  Hospital  for 
the  Insane  at  Jacksonville,  testified  for  the  defense.  Wyant  was 
acquitted  and  became  an  inmate  at  Jacksonville  for  several 
years  thereafter.  He  was  eventually  released  on  condition  that 
he  return  to  his  native  Indiana  to  stay. 

Joseph  E.  McDonald  met  Lincoln  and  other  lawyers  when 
they  were  discussing  the  case  in  Danville.  Lincoln  "had  made  a 
vigorous  fight  for  the  prosecution"  and  was  surprised  to  learn 
that  Wyant  was  an  old  friend  of  McDonald's.  McDonald  had 
frequently  represented  him  as  his  counsel  in  various  scrapes 
in  the  past.  Lincoln  wanted  to  know  all  about  the  defendant, 
and  McDonald  filled  him  in.  As  the  lawyers  headed  to  the  court- 
house the  next  day,  Lincoln  told  McDonald  that  he  had  been 
much  disturbed  by  what  he  had  learned  about  Wyant.  He  had 
had  trouble  sleeping,  fearing  that  "he  had  been  too  bitter  and 
unrelenting  in  his  prosecution."  "I  acted,"  Lincoln  said,  "on 
the  theory  that  he  was  'possuming'  insanity,  and  now  I  fear  I 
have  been  too  severe  and  that  the  poor  fellow  may  be  insane 
after  all.  If  he  cannot  realize  the  wrong  of  his  crime,  then  I  was 
wrong  in  aiding  to  punish  him." 

Lincoln  had  learned  his  lesson.  Within  a  few  months  of  the 
Wyant  trial,  Robert  Sloo  of  Shawn eetown,  Illinois,  killed  a  man 
who  had  written  a  newspaper  article  critical  of  Sloo's  father. 
The  father  had  been  running  for  a  minor  office  and  was  a  friend 
of  Lincoln's.  He  wrote  Lincoln  to  ask  for  help  in  his  son's 
defense.  Lincoln  could  not  go,  but  he  recommended  the  lawyer 
who  had  successfully  defended  Wyant.  Sloo,  too,  was  found  not 
guilty  by  reason  of  insanity. 

There  may  well  have  been  other  instances  of  Lincoln's 
involvement  with  the  insanity  defense,  but  the  lack  of  a  defini- 
tive edition  of  Lincoln's  legal  papers  makes  it  impossible  to 
tell.  By  examining  the  statements  of  the  state  supreme  court 
in  the  period,  however,  one  can  gain  an  appreciation  for  the 
reasonable  nature  of  the  use  of  the  insanity  defense  in 
Lincoln's  Illinois. 

On  July  18, 1859,  Wesley  B.  Fisher  murdered  his  wife  Claris- 
sa, apparently  in  LaSalle,  Illinois.  In  the  ensuing  trial,  the 
attempt  by  defendant's  counsel  to  prove  his  wife's  infidelity 
was  forbidden  on  objection  from  the  prosecutor.  When  the 
defense  "offered  in  evidence  Chitty's  Medical  Jurisprudence, 
Shelford  on  Lunacy,  Beck's  Medical  Jurisprudence,  Taylor's 
Medical  Jurisprudence,  and  Wharton's  Medical  Jurisprudence, 
for  the  purpose  of  throwing  light  on  the  indications  or  symp- 
toms of  insanity"  in  Fisher's  case,  the  court  refused  to  admit 
them  in  evidence. 

In  its  instructions  to  the  jury,  the  court  stated: 
The  law  presumes  every  man  to  be  sane  until  the  contrary 
is  shown,  and  when  insanity  is  set  up  as  a  defense,  by  a  per- 
son accused  of  crime,  the  jury  should  be  satisfied,  from  all 
of  the  proofs  in  the  case,  that  at  the  time  of  the  commission 
of  the  crime  his  mind  was  so  far  affected  with  insanity  as  to 


render  him  incapable  of  distinguishing  between  right  and 
wrong,  in  respect  to  the  killing,  or  if  he  were  conscious  of 
the  act  he  was  doing, 'and  knew  its  consequences,  he  was, 
in  consequence  of  his  insanity,  wrought  up  to  a  frenzy 
which  rendered  him  unable  to  control  his  actions  or  direct 
his  movements. 
There  followed  other  controversial  instructions  which  the 
Supreme  Court  was  later  to  single  out  for  special  comment: 
5th.  In  arriving  at  the  conclusion  whether  the  prisoner 
was  sane  or  insane,  at  the  time  of  the  killing,  the  jury 
should  begin  with  the  presumption  of  the  prisoner's  sanity, 
and  take  into  account  all  the  evidence  in  the  case  of  his  pre- 
vious history,  habits  and  conduct,  the  circumstances  imme- 
diately connected  with  the  act  of  killing  and  his  subse- 
quent conduct  and  deportment,  and  unless  the  evidence 
preponderates  in  favor  of  his  insanity  at  the  time  of  the  act, 
the  jury  cannot  excuse  the  prisoner  on  the  plea  of  insanity. 
6th.  Even  if  there  should  be  evidence  tending  to  show 
that  the  prisoner  was  insane,  or  affected  with  insanity  pre- 
vious to  the  act  of  killing,  yet  the  question  for  the  jury  on 
this  point  is,  whether  he  was  insane  at  the  time  of  the  act 
complained  of,  and  unless  the  jury  are  satisfied,  from  all 
the  proof  in  the  case,  that  the  prisoner  was  insane  at  the 
time  of  the  act  of  killing,  they  should  not  excuse  him  on 
that  ground. 

7th.  Before  the  jury  can  be  justified  in  rendering  a  verdict 
of  acquittal  on  the  ground  of  moral  insanity,  they  must  be 
satisfied  by  clear  and  undoubted  proof  that  the  accused 
was  acting  under  an  uncontrollable  impulse,  a  frenzy 
which  rendered  him  unable  to  control  his  actions  or  direct 
his  movements,  and  not  in  a  spirit  of  revenge  for  real  or 
imagined  wrong. 

9th.  The  prosecution  are  not  bound  to  prove  that  the 
defendant  was  sane  at  the  time  of  the  act  complained  of, 
and  if  the  whole  evidence  in  the  case  should  leave  it  doubt- 
ful in  the  minds  of  the  jury  whether  the  prisoner  was  sane 
or  insane  at  the  time,  they  should  not  in  that  case  excuse 
the  prisoner  on  the  ground  of  insanity. 
These  instructions  came  very  close  to  putting  the  burden  of 
proof  on  the  defendant. 

The  Fisher  case  was  a  remarkable  one  not  only  because  of  the 
court's  controversial  instructions  to  the  jury  but  also  because 
the  defense  attempted  what  might  be  called  an  "insanity  miti- 
gation" of  the  crime  as  well  as  a  traditional  insanity  defense. 
Coimsel  for  the  defense  asked  the  court  to  instruct  the  jury  thus: 
Although  the  prisoner  may  not  have  been  so  insane  as  to 
excuse  him  entirely,  yet,  in  determining  whether  at  the 
time  of  the  killing  he  acted  without  deliberation,  and  under 
the  influence  of  such  a  sudden  and  irresistible  passion  as 
would  reduce  the  grade  of  the  offense  from  murder  to  man- 
slaughter, it  is  proper  for  the  jury,  if  they  believe  that  the 
same  provocation  would  arouse  such  a  sudden  and  irre- 
sistible passion  in  his  mind,  if  so  affected  by  jealousy, 
when  it  would  not  have  aroused  it  if  he  had  not  been 
jealous,  to  take  into  consideration  the  fact,  if  proven,  that 
he  was  jealous,  in  determining  the  degree  and  extent  of  the 
passion  which  existed  at  the  time  of  the  killing. 

.  . .  Although  the  prisoner  may  not  have  been  so  insane 
as  to  excuse  him  entirely,  yet  in  determining  whether  at  the 
time  of  the  killing  he  acted  without  deliberation,  and  under 
the  influence  of  such  a  sudden  and  irresistible  passion  as 
would  reduce  the  grade  of  the  offense  from  murder  to  man- 
slaughter, it  is  proper  for  the  jury,  if  they  believe  that  the 
same  provocation  would  arouse  such  a  sudden  and  irre- 
sistible passion  in  his  mind,  if  so  affected  by  drunkenness, 
when  it  would  not  have  aroused  it  if  he  had  not  been 
affected  with  drunkenness,  to  take  into  consideration  the 
fact,  if  proven,  that  he  was  affected  with  drunkenness,  in 
determining  the  degree  and  extent  of  the  passion  which 
existed  at  the  time  of  the  killing. 
The  jury  was  perplexed  by  the  complicated  instructions  and 


LINCOLN  LORE 


From  the  Louis  A.  Warren 

Lincoln  Library  and  Museum 


FIGURE  2.  Sidney  Breese. 


asked  for  clarification  from  the  court.  One  juror  even  asked 
whether  it  was  "lawful  for  a  juryman  to  go  behind  our  statute 
law  and  search  the  Bible  to  see  whether  our  statute  laws  are  not 
void  in  consequence  of  their  disagreement  with  the  higher 
la  w."  The  jury  also  wanted  to  know  whether  it  was  "lawful  for  a 
juror  to  go  behind  the  testimony  and  read  medical  books  to  see 
whether  the  doctors  and  others  examined  on  the  trial  testified 
correctly  or  not."  The  court  directed  the  jury  to  be  governed  by 
Illinois's  statutes  and  by  the  sworn  testimony  in  the  case,  not 
by  the  Bible  and  medical  books. 

Further  questions  poured  from  the  jury  room.  Could  a  jury- 
man "go  behind  the  instructions  of  the  court  and  search  law 
books  for  the  purpose  of  finding  some  error  in  said  instruc- 
tions"? No,  responded  the  judge,  "It  is  not  the  law  that  the  jury 
can  go  outside  of  the  case,  as  given  to  them  by  the  testimony 
and  the  instructions  of  the  court,  and  determine  for  themselves 
whether  the  law,  as  given  to  them,  is  or  is  not  the  law."  In  a 
final  bizarre  question,  the  foreman  asked: 

Is  it  lawful  for  a  juror,  after  admitting  the  proof  of  every 
essential  fact  which  constitutes  a  certain  crime,  to  bring  in 
a  different  verdict,  because  he,  the  said  juror,  does  not 
approve  of  the  penalty  attached  to  the  first. 

If  so,  how  long  must  we  remain  in  this  worse  than  purga- 
tory, and  be  abused  and  villified  by  a  fanatical  madman. 
The  court  said  no.  The  judge  believed  firmly  that  the  jury  "must 
take  the  instructions,  as  they  receive  them  from  the  court,  to  be 
the  law  by  which  they  are  to  be  governed  in  the  case." 

After  several  days  of  deliberation,  the  foreman  of  the  jury 
told  the  judge  that  there  was  little  likelihood  the  jury  would  ever 
reach  agreement  and  asked  him  to  discharge  them.  The  judge 
refused,  saying  "that  before  the  next  term  of  this  court,  the 


witnesses  may  be  in  their  graves,  and  justice  may  be  cheated  of 
its  victim."  Again,  the  defense  objected,  as  it  had  to  several 
of  the  judge's  statements.  The  jury  finally  found  Fisher  guilty, 
and  the  defense  appealed  the  verdict. 

The  Supreme  Court  entertained  the  idea  of  rejecting  the  ver- 
dict because  of  the  "loose  and  disconnected  manner"  in  which 
the  record  of  the  trial  was  made  up  but  decided  not  to  because 
the  case  involved  the  life  of  an  individual.  In  the  April  term  of 
the  Supreme  Court,  1860,  Justice  Sidney  Breese  delivered  the 
court's  opinion. 

The  Supreme  Court  found  little  fault  with  most  of  the  instruc- 
tions given  to  the  jury  or  with  the  lower  court's  refusal  to 
instruct  the  jury  as  the  defense  requested. 

The  jury  [Breese  wrote],  in  all  cases  where  such  a  defense  is 
interposed,  should  be  distinctly  told  that  every  man  is  pre- 
sumed to  be  sane,  until  the  contrary  is  shown  —  that  is  his 
normal  condition.  Before  such  a  plea  can  be  allowed  to  pre- 
vail, satisfactory  evidence  should  be  offered  that  the 
accused,  in  the  language  of  the  criminal  code,  was 
"affected  with  insanity,"  and  at  the  time  he  committed  the 
act,  was  incapable  of  appreciating  its  enormity.  This  rule  is 
founded  in  long  experience,  and  is  essential  to  the  safety  of 
the  citizen.  Sanity  being  the  normal  condition,  it  must  be 
shown,  by  sufficient  proof,  that  from  some  cause,  it  has 
ceased  to  be  the  condition  of  the  accused.^ 
The  Supreme  Court  thus  appeared  to  endorse  the  idea  that  the 
burden  of  proof  was  on  the  defendant  who  used  the  insanity 
defense. 

With  one  of  the  lower  court's  instructions,  however,  Justice 
Breese  took  sharp  exception: 

Section  188  of  the  criminal  code,  (Scates'  Comp.  408,) 
declares  in  the  most  pointed  and  emphatic  language,  that 
"Juries,  in  all  cases,  shall  be  judges  of  the  law  and  the 
fact."  This  power  is  conferred  in  the  most  unqualified 
terms,  and  has  no  limits  which  we  can  assign  to  it.  We  have 
said,  in  the  case  of  Schneir  v.  The  People,  ante,  p.  17,  that, 
being  judges  of  the  law  and  the  fact,  they  are  not  bound  by 
the  law,  as  given  to  them  by  the  court,  but  can  assume  the 
responsibility  of  deciding,  each  juror  for  himself,  what  the 
law  is.  If  they  can  say,  upon  their  oaths,  that  they  know  the 
law  better  than  the  court,  they  have  the  power  so  to  do.  If 
they  are  prepared  to  say  the  law  is  different  from  what  it  is 
declared  to  be  by  the  court,  they  have  a  perfect  legal  right  to 
say  so,  and  find  the  verdict  according  to  their  own  notions 
of  the  law.  It  is  a  matter  between  their  consciences  and 
their  God,  with  which  no  power  can  interfere.  There  can  be 
no  apprehension  of  oppression  to  the  citizen  in  so  looping 
this  power,  for  an  erroneous  decision  of  the  jury  against  a 
prisoner  can  be  corrected  by  the  power  remaining  in  the 
court  to  award  a  new  trial.  The  jury  were  not  bound  to  take 
the  law  as  "laid  down"  to  them  by  the  court,  but  had  the 
undoubted  right  to  decide  it  for  themselves,  and  in  refusing 
so  to  declare,  the  court  erred. 
Justice  Breese  also  thought  that  the  instruction  requested  by 
the  defense  which  might  have  reduced  the  crime  to  man- 
slaughter should  have  been  given  to  the  jury. 

Thus  Illinois's  highest  tribunal  was  quite  willing  to  admit  a 
consideration  which  had  a  tendency  to  "psychologize  the  crime 
away,"  as  the  modem  saying  goes.  On  the  other  hand,  it 
appeared  to  place  the  burden  of  proof  in  a  case  involving  the 
insanity  defense  on  the  defendant. 

The  Supreme  Court  of  Illinois  clarified  their  views  on  the 
tangled  question  of  the  insanity  defense  in  a  decision  handed 
down  while  Lincoln  was  President.  In  Hopps  u.  The  People, 
decided  in  the  court's  April  term  in  1863,  Justice  Breese  himself 
altered  what  he  seemed  to  have  said  in  the  Fisher  case,  stating 
flatly  and  clearly:  "When  a  defendant  who  is  being  tried  upon 
a  criminal  charge,  sets  up  insanity  as  an  excuse  for  the  act,  he 
does  not  thereby  assume  the  burthen  of  proof  upon  that  ques- 
tion. Such  a  defense  is  only  a  denial  of  one  of  the  essential 
allegations  against  him."  He  added,  tellingly:  "And  in  sustain- 
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ing  such  a  defense,  it  is  not  necessary  that  the  insanity  of  the 
accused  be  estabhshed  even  by  a  preponderance  of  proof;  but 
if,  upon  the  whole  evidence,  the  jury  entertain  a  reasonable 
doubt  of  his  sanity,  they  must  acquit."  Breese  frankly  acknowl- 
edged the  error  in  his  previous  decision: 

The  rule  here  announced,  differs  from  that  laid  down  in 
Fisher's  case,  23  111.  293.  In  that  case  we  said,  sanity  being 
the  normal  condition,  it  must  be  shown  by  sufficient  proof, 
that  from  some  cause,  it  has  ceased  to  be  the  condition  of 
the  accused.  The  opinion  in  that  case,  was  prepared  under 
peculiar  circumstances  not  admitting  of  much  delibera- 
tion, and  this  point  was  not  pressed  upon  the  attention  of 
the  court,  or  argued  at  length.  Further  reflection  has  satis- 
fied us,  it  was  too  broadly  laid  down,  and  that  justice  and 
humanity  demand,  the  jury  should  be  satisfied,  beyond  a 
reasonable,    well-founded   doubt,    of  the  sanity   of  the 
accused.  The  human  mind  revolts  at  the  idea  of  executing  a 
person  whose  guilt  is  not  proved,  a  well-foimded  doubt  of 
his  sanity  being  entertained  by  the  jury. 
Chief  Justice  John  Dean  Caton  filed  a  separate  opinion, 
upholding  the  same  point.  "Is  it  any  less  revolting,"  he  asked, 
"to  an  enlightened  humanity  to  hang  an  innocent  crazy  man 
than  one  who  is  sane?"  The  "all-pervading  sentiment  of  civi- 
lized man"  demanded  the  "general  rule  in  all  criminal  trials, 
that  if,  from  the  whole  evidence,  the  jury  entertain  a  reasonable 
doubt,  it  is  their  duty  to  acquit;  and  the  reason  is,  that  it  is  better 
that  many  guilty  persons  should  be  acquitted,  than  that  one 
innocent  person  should  be  convicted." 

Justice  Pinkney  H.  Walker  filed  a  partially  dissenting 
opinion.  "The  plea  of  insanity,"  he  argued,  "like  all  other  spe- 
cial pleas,  confesses  the  act  charged  and  avoids  its  conse- 
quences, by  showing  circumstances  which  establish  a  defense." 
It  seemed  logical  that  "the  proof  must  devolve  upon  the  party 
interposing  the  defense."  Reasonable  doubt  of  the  defendant's 
sanity  was  not  enough  to  cause  acquittal.  The  rule  announced 
in  the  Fisher  case,  though  "not  the  uniform  rule  of  the  Ameri- 
can courts,"  was  the  rule  of  "a  large  majority"  of  them.  Walker 
said.  It  was  a  rule  "well  calculated  to  protect  community 
against  the  perpetration  of  crime." 

Caton  and  Breese  represented  the  majority  of  the  court,  and 
the  verdict  in  the  Hopps  case  was  reversed  (Hopps  had  mur- 
dered his  wife  and  had  been  found  guilty). 

Over  a  hundred  years  ago,  Illinois  law  upheld  the  insanity 
defense.  After  an  awkward  start,  its  highest  tribunal  ruled 
that  the  burden  of  proof  was  on  the  prosecution  and  that  a  rea- 
sonable doubt  of  the  defendant's  sanity  dictated  an  acquittal. 
"Sanity  is  guilt,"  said  Justice  Breese,  "insanity  is  innocence; 
therefore,  a  reasonable  doubt  of  the  sanity  of  the  accused,  on 
the  long  and  well-recognized  principles  of  the  common  law, 
must  acquit."  Lincoln's  was  not  a  simpler  era  because  it  was  an 
earlier  era.  The  judges  and  lawyers  faced  the  same  difficulties 
that  modem  judges  and  lawyers  do:  conflicting  testimony  fi:om 
expert  medical  witnesses,  considerable  disagreement  among 
medical  authorities  who  wrote  on  insanity,  awareness  that 
defendants  could  "possum"  insanity,  and  the  all-important 
necessity  to  balance  the  safety  of  the  community  against  the 
sanctity  of  an  individual's  life  and  liberty. 

Breese  admitted  that  writers  on  the  subject  "furnish,  as  yet, 
no  true  and  safe  guide  for  courts  and  juries."  Pinkney  Walker 
knew  "that  there  are  few  questions  which  present  greater  diffi- 
culties in  their  solution,  than  this  of  insanity.  It  assumes  such 
a  variety  of  forms, .  .  .  that  it  has  almost  been  denied,  that  any 
person  is  perfectly  sane,  on  every  subject."  In  a  hotly  contested 
case,  one  Justice  noted,  "One  of  the  physicians, .  .  .  states  that, 
from  complainant's  evidence,  he  thinks  it  difficult  to  tell 
whether  Waggoner  was  sane  or  insane. .  .  .  The  other  physician 
gives  it,  as  his  opinion,  that  he  was  insane."  Caton  knew  that 
"insanity  may  be  simulated,"  but  "So  may  any  other  fictitious 
defense  be  got  up  to  screen  the  guilty."  None  of  these  difficulties 
challenged  the  place  of  the  insanity  defense  as  far  as  Illinois's 
greatest  lawyers  in  Lincoln's  era  were  concerned. 
They  were  aware,  of  course,  that  they  dealt  with  a  "science" 
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as  yet  in  its  infancy.  "To  say  that  men  by  careful  study  and 
investigation,"  Caton  argued,  "can  acquire  no  skill  on  this 
subject,  while  the  same  study  and  investigation  will  constantly 
develop  new  truths  on  all  other  subjects,  would  be  a  daring 
assumption  upon  which  we  cannot  consent  to  hang  a  fellow 
man."  Breese,  too,  upheld  the  insanity  defense  even  though  he 
knew  that  science  as  yet  offered  "no  true  and  safe  guide  for 
courts  and  juries."  He  hoped  that  someday  a  rule  would  be 
established  which,  "whilst  it  shall  throw  around  these  poor 
unfortunates  a  sufficient  shield,  shall,  at  the  same  time,  place 
no  great  interest  of  community  in  jeopardy." 

That  day  never  came  —  all  the  more  reason  that  modern 
Americans  should  look  to  the  past  for  guidance  when  examin- 
ing the  fundamental  parts  of  their  legal  system. 


JAMES  ANTHONY  MUDD 

Dr.  Richard  Mudd,  who  watches  out  for  the  reputations  of  his 
ancestors,  noted  that  the  James  Mudd  referred  to  in  Lincoln 
Lore  Niunber  1721  must  have  been  James  Anthony  Mudd, 
Dr.  Samuel  A.  Mudd's  older  brother.  "Jim"  Mudd  was  bom  in 
Bryantown,  Maryland,  in  1829.  He  lived  in  or  near  Bryantown 
most  of  his  life,  moving  to  Baltimore  in  the  1880s.  During  the 
Civil  War,  he  was  a  farmer.  He  was  drafted,  but  his  family  paid 
for  a  substitute. 

Richard  Mudd's  useful  book,  The  Mudd  Family  of  the  United 
States,  does  not  mention  James  Mudd's  pro-Confederate  activi- 
ties, but  the  doctor  assures  us  that  he  learned  about  them  too 
late  to  include  mention  in  the  first  edition  of  his  book.  "Jim" 
Mudd's  wife,  Emily,  testified  in  Dr.  Samuel  A.  Mudd's  behalf  at 
the  trial  of  the  alleged  conspirators  in  Abraham  Lincoln's 
assassination. 
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President  Lincoln  and  the  Insanity  Defense 


The  preceding  issue  of  Lincoln  Lore  showed  that  Abraham 
Lincoln,  as  a  lawyer  in  Illinois,  was  quite  familiar  with  the 
insanity  defense.  He  lost  the  Wyant  case  when  Leonard  Swett 
successfully  invoked  the  insanity  defense  for  his  client,  and  he 
soon  thereafter  recommended  Swett  to  a  friend  in  need  of  a 
lawyer  to  argue  the  insanity  defense  for  his  son. 

When  he  became  President  of  the  United  States,  Lincoln  did 
not  leave  such  criminal  matters  behind  him  and  devote  his 
energies  entirely  to  war  and  emancipation.  Criminal  justice 
was  still  an  occasional  concern  for  Lincoln  because  of  the 
President's  pardoning  power.  In  such  cases  as  came  to  his 
attention    as    President,    Lincoln   carefully   saw   to   it   that 


defendants  of  questionable  mental  health  were  provided  the 
opportunity  to  prove  that  their  mental  condition  absolved  them 
of  responsibility  for  their  crimes. 

On  August  3,  1863,  Lincoln  wrote  Major  General  John  G. 
Foster  at  Fort  Monroe,  Virginia,  instructing  him  to  send  him 
the  transcript  of  the  trial  of  Dr.  David  M.  Wright,  if  the  doctor 
"has  been,  or  shall  be  convicted."  Within  the  week,  Lincoln 
received  a  letter  from  Senator  Lemuel  J.  Bowden,  representing 
the  loyal  government  of  Virginia,  asking  the  President  to  let 
him  know  when  the  transcript  was  received.  Bowden  wanted 
Lincoln  then  to  fix  a  day  when  he  and  other  Virginians  "may 
appear  before  you  and  present  the  mass  of  testimony  which  has 
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been  taken  to  prove  the  insanity  of  Doctor  Wright,  and  also  to 
present  such  statements  in  regard  to  the  manner  of  conducting 
his  trial,  and  to  the  facilities  afforded  him  for  making  anything 
like  a  fair  defense,  as  the  facts  of  the  case  will  justify."  On  the 
28th  Lincoln  was  "ready  to  hear  them." 

The  gentlemen  from  Virginia  apparently  came  to 
Washington  right  away,  and  what  they  told  Lincoln  must  have 
been  something  like  this.  David  M.  Wright  was  a  respected 
physician  who  had  practiced  in  Norfolk,  Virginia,  since  1854. 
Bom  in  North  Carolina,  he  was  a  medical  graduate  from  the 
University  of  Pennsylvania.  He  had  a  son  in  the  Confederate 
service  from  whom  he  had  not  heard  since  the  Battle  of 
Gettysburg,  July  1-3,  1863.  On  July  11th  at  4:00  in  the 
afternoon.  Dr.  Wright  encountered  Lieutenant  Anson  L. 
Sanborn  on  Main  Street  in  Norfolk.  The  lieutenant  was 
marching  at  the  head  of  a  column  of  the  First  U.S.  Colored 
Volunteers.  Wright  ran  to  his  home,  got  a  pistol,  and  insulted 
the  lieutenant.  Sanborn  declared  the  doctor  under  arrest,  and 
Wright  shot  him  twice  at  point-blank  range.  Sanborn  died  and 
the  provost  marshal  arrested  Wright.  He  was  tried  by  a 
military  commission  which  refused  to  allow  an  insanity 
defense,  despite  evidence  that  Dr.  Wright  was  noted  for  giving 
very  peculiar  prescriptions  for  his  patients,  that  he  was  under 
the  strain  of  worry  about  his  son,  and  that  his  very  moderate 
political  views  were  inadequate  to  account  for  his  sudden 
decision  to  murder  the  leader  of  some  black  troops  in  Virginia. 
The  commission  convicted  him  of  murder  and  sentenced  him  to 
hang. 

President  Lincoln  was  not  about  to  condone  an  execution  pre- 
scribed by  a  military  commission  which  followed  no  prescribed 
laws  and  which  denied  the  defendant  one  of  the  standard  pro- 
tections of  the  law.  He  thought  immediately  of  getting  Dr. 
Charles  H.  Nichols  of  the  Government  Asylum  for  the  Insane, 
in  Washington,  to  review  the  case,  but  Secretary  of  State 
William  H.  Seward  informed  the  President  on  September  2nd 
that  Nichols's  "surroundings  are  so  disloyal  as  to  shake  public 
confidence  in  himself."  Seward  recommended  Dr.  John  P.  Gray 
of  Utica,  New  York,  instead. 

William  H.  Seward  had  a  commendable  record  on  issues 
involving  insanity.  As  early  as  1843,  his  interest  in  the  plight  of 
the  insane  was  well  enough  known  that  Dorothea  Lynde  Dix, 
the  famous  reformer,  came  to  Auburn,  New  York,  Seward's 
home  town,  to  seek  advice  on  her  campaign  to  improve  the 
treatment  of  the  mentally  ill.  In  1846  he  defended  Henry  Wyatt, 
a  Negro  accused  of  murder,  on  the  grounds  that  he  was  insane. 
He  lost  the  case,  and  Wyatt  was  sentenced  to  hang.  He  also 
defended  a  more  sensational  murderer,  William  Freeman,  also 
a  Negro,  who  slayed  four  people  in  an  innocent  farmer's  home 
in  1846.  Seward  also  invoked  the  insanity  defense  in  this  case, 
and  he  and  the  opposing  counsel,  Democratic  politician  John 
Van  Buren  (son  of  the  President),  called  numerous  doctors  to 
testify.  The  jury  found  Freeman  guilty.  The  New  York  Supreme 
Court  later  overturned  both  verdicts. 

Dr.  John  P.  Gray  was  one  of  the  most  eminent  specialists  in 
mental  medicine  in  the  country.  Seward  knew  him  as  the  Super- 
intendent of  the  Utica  State  Asylum  and  consultant  to  the  state 
asylum  for  the  criminally  insane  in  Auburn,  but  he  was  also  edi- 
tor of  the  American  Journal  of  Insanity,  the  official  organ  of  the 
nineteenth-century  equivalent  of  the  American  Psychiatric 
Association.  He  frequently  testified  in  trials  involving  persons 
who  claimed  to  be  insane. 

On  September  10th  President  Lincoln  assigned  Dr.  Gray  his 
duties  in  the  Wright  case.  The  doctor  was  to  go  to  Fort  Monroe 
"and  take  in  writing  all  evidence  which  may  be  offered  on 
behalf  of  Dr.  Wright  and  against  him,  and  any,  in  addition, 
which  you  may  find  within  your  reach,  and  deem  pertinent;  all 
said  evidence  to  be  directed  to  the  question  of  Dr.  Wright's 
sanity  or  insanity,  and  not  to  any  other  questions;  you  to 
preside,  with  power  to  exclude  evidence  which  shall  appear  to 
you  clearly  not  pertinent  to  the  question."  The  key  phrase  may 
well  have  been  "you  to  preside";  Lincoln  was  giving  this  case 
strictly  a  civilian  review.  He  did  not  want  to  follow  the  rules  of  a 
military  commission.  The  commanding  officer  at  Fort  Monroe 
was  to  have  an  officer  present  to  act  "as  Judge  Advocate  or 
Prossecuting  Attorney,"  but  otherwise  he  was  to  assist  Gray 


and  be  sure  to  notify  Senator  Bowden  or  one  of  his  Virginia 
associates. 

Dr.  Gray  called  thirteen  witnesses  for  Wright  and  thirteen  for 
the  government,  and  he  interviewed  Dr.  Wright  for  about  two 
hours.  He  learned  a  great  deal  about  this  curious  murderer.  As  a 
boy,  Wright  had  had  a  horror  of  blood  and  could  not  shoot 
birds;  yet  he  became  a  physician.  Early  in  his  life,  he  had  rather 
Northern  ideas  about  slavery,  especially  for  a  man  bom  and 
raised  in  North  Carolina.  He  owned  a  few  slaves  himself  but 
allowed  them  to  select  new  masters  and  sold  all  of  them. 

Later,  Dr.  Wright  changed  his  mind,  deciding  that  slavery 
was  in  accordance  with  the  scriptures  and  best  suited  the  true 
welfare  of  the  black  race.  He  had  Negro  servants  by  the  time  of 
the  Civil  War  and  a  farm  in  North  Carolina  which  was  worked 
by  slaves.  He  was  consistently  kind  to  his  servants.  When, 
because  of  the  proximity  of  Federal  troops,  most  servants  were 
leaving  their  masters,  Dr.  Wright  called  his  together,  told  them 
he  could  not  really  blame  them  for  wanting  to  leave,  and  said 
that  any  who  did  not  fare  well  on  their  own  could  come  back  to 
him.  He  had  an  agent  give  his  superannuated  housekeeper 
meat  twice  a  week  until  she  could  maintain  herself  financially. 
His  slaves  in  North  Carolina  chose  to  remain  on  the  plantation 
as  slaves. 

In  politics.  Dr.  Wright  had  been  a  Whig  and  was  thought  of  in 
the  1850s  as  a  Union  man.  Gradually  he  became  more  Southern 
in  feeling  and  eventually  voted  for  Virginia's  secession, 
claiming  that  the  act  would  save  the  Union  by  restoring  it  to  its 
proper  basis.  When  the  Yankees  took  Norfolk,  he  counselled 
"dignified  non-intercourse,  and  abstaining  from  all  violence." 
He  kept  at  his  practice  and  showed  no  particular  animosity 
toward  black  soldiers,  though  he  thought  arming  the  Negroes  a 
great  wrong. 


From  the  Louis  A.  Warren 

Lincoln  Library  and  Museum 


FIGURE  2.  William  H.  Seward  was  among  the  most 
celebrated  lawyers  of  Lincoln's  day.  His  defenses  of 
black  clients  should  be  famous  not  only  for  the  color  of 
the  client  but  also  for  the  use  of  the  insanity  defense. 
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FIGURE  3.  Fort  Delaware  was  one  of  the  infamous  "Bastilles  of  the  North."  Along  with  the  occasional  newspaper 
editors  and  Democratic  politicians,  they  usually  contained  deserters,  spies,  blockade  runners,  and  a  few  lunatics. 


Dr.  Wright  had  been  on  the  way  home  to  prepare  for  his  daily 
patient  visitation  when  he  saw  Lieutenant  Sanborn  and  his 
black  soldiers.  He  was  seized  with  an  "uncontrollable  impulse" 
to  kill  Sanborn.  After  the  deed  was  done,  Dr.  Wright  attempted 
to  help  Sanborn  medically  and  apparently  expressed  a  wish 
that  the  soldiers  would  bayonet  him  for  his  deed. 

Wright  was  not  a  church  member,  but  he  had  long  read 
prayers  to  his  family.  After  his  incarceration,  he  was  baptised 
and  received  in  the  church. 

Dr.  Gray  decided  that  Wright  may  have  acted  under  an  "un- 
controllable" impulse  but  not  under  an  insane  impulse.  He 
noted  that  a  government  chemist  found  nothing  bizarre  about 
the  doctor's  prescriptions.  Gray  cited  the  facts  that  Wright  had 
no  hallucinations  and  no  previous  symptoms  of  insanity  as 
evidence  that  the  murder  was  a  dehberate  act.  And  Dr.  Gray 
stated  flatly  that  latent  insanity  which  suddenly  appears  does 
not  disappear  immediately  after  the  first  insane  act.  Dr.  Wright 
had  appeared  perfectly  sane  in  his  interview  with  Gray  and 
throughout  his  confinement  after  the  crime. 

On  October  23, 1863,  David  M.  Wright  was  hanged.  President 
Lincoln  had  done  all  he  could. 

It  was  not  the  last  time  Lincoln  would  consult  Dr.  Gray.  On 
March  7,  1864,  the  President  received  the  papers  on  the  court 
martial  of  Lorenzo  C.  Stewart  (alias  Shear),  a  private  in  the 
Fourteenth  New  York  Artillery.  Stewart  had  been  convicted  of 
desertion  and  murder  (poisoning  soldiers).  Lincoln  asked 
Judge  Advocate  General  Joseph  Holt  for  a  report  on  the  case 
and  on  April  14th  approved  the  execution,  which  was  to  occur 
on  the  22nd.  A  petition  for  clemency  from  citizens  of  Elmira, 
New  York,  was  apparently  received  in  Washington  on  the  14th. 
It  must  have  alleged  insanity  as  a  mitigating  factor,  and 
Lincoln  apparently  postponed  the  execution.  On  the  25th  he 
wrote  Dr.  Gray  again. 

President  Lincoln  gave  Gray  precisely  the  same  instructions 


he  had  given  in  the  previous  case,  The  result  for  Private 
Stewart  was  different,  however.  On  January  25,  1865,  Lincoln 
commuted  his  sentence  to  imprisonment  in  the  penitentiary  at 
hard  labor  for  ten  years. 

On  his  last  birthday.  President  Lincoln  again  considered 
insanity  as  a  mitigating  factor  in  the  case  of  a  man  sentenced 
by  court  martial,  or,  more  likely,  military  commission.  Dr. 
Edward  Worrell,  a  citizen  of  Delaware,  had  been  sentenced  to 
imprisonment  for  one  year  for  aiding  a  prisoner  to  escape  from 
Fort  Delaware,  one  of  the  notorious  "Bastilles  of  the  North." 
The  records  are  fragmentary,  but,  apparently,  on  evidence 
presented  by  Judge  George  P.  Fisher  that  Dr.  Worrell  was 
"partially  insane,"  Lincoln  had  him  discharged  from  Fort 
Delaware. 

Abraham  Lincoln  was  a  good  lawyer  and  a  humane  man,  but 
he  was  not  a  philosopher  of  jurisprudence.  He  sought  justice  in 
the  practical  ways  defined  by  existing  laws.  The  insanity 
defense  was  a  part  of  the  legal  system  within  which  he 
practiced  as  an  attorney  and  which  he  administered  as 
President.  With  considerable  vagueness  and  without,  as  yet,  a 
great  deal  of  philosophical  exegesis,  that  legal  system 
recognized  the  injustice,  as  William  H.  Seward  put  it  in  his  rare 
eloquence  in  defense  of  William  Freeman,  "of  trying  a  maniac 
as  a  malefactor."  Lincoln,  as  his  law  partner  William  H. 
Herndon  recalled,  "was  a  very  patient  man  generally,  but  if  you 
wished  to  be  cut  off  at  the  knee,  just  go  at  Lincoln  with  ab- 
stractions, glittering  generalities,  indefiniteness,  mistiness  of 
idea  or  expression."  He  "never  undertook  to  fathom  the 
intricacies  of  psychology,"  and  applied  "his  powers  in  the  field 
of  the  practical."  Common  sense  told  him  that  insane  acts  were 
innocent  acts.  As  a  lawyer  he  embraced  the  insanity  defense 
when  it  seemed  proper.  He  had  more  power  as  President,  and  he 
supplied  an  insanity  defense  when  courts  failed  to.  There  was  no 
other  way  to  serve  the  cause  of  justice  properly. 


ABRAHAM  LINCOLN  ON  THE 
SUPREME   COURT 


(From   the   Philadelphia   Record) 

In  his  first  inaugural,  March  4, 
1861— 

"...  the  candid  citizen  must  con- 
fess that,  if  the  poUcy  of  the  govern- 
ment upon  vital  questions  affecting 
the  whole  people  is  to  be  Irrevocably 
fixed  by  decisions  of  the  Supreme 
Court,  the  instant  they  are  made,  and 
ordinary  litigation  between  parties  in 
personal  actions,  the  people  will  have 
ceased  to  be  their  own  rulers,  having 
to  that  extent  practically  resigned 
their  government  into  the  hands  of 
that  eminent  tribunal." 

In  his  attack  on  the  Supreme 
Court's  decision  in  the  Dred  Scott 
case  at  EdwardsviU«,  Illinois,  Sept. 
13,    1858— 

"What  constitutes  the  bulwark  of 
our    own    liberty    and    independence? 

.  .  our  reUance  is  in  the  love  of  lib- 
erty which  God  has  planted  in  us. 
Our  defense  is  in  the  spirit  which 
prized  liberty  as  the  heritage  of  all 
men,  in  all  lands  everywhere.  Destroy 
this  spirit  and  you  have  planted  the 
seeds  of  despotism  at  your  own  doors. 
Familiarize  yourselves  with  the 
chains  of  bondage  and  you  prepare 
your  own  limbs  to  wear  them  .  .  . 
and  let  me  tell  you  that  all  these 
thmgs  are  prepared  for  you  by  the 
teachiirgs  of  history,  if  the  elections 
shall  promise  that  the  next  Dred  Scott 
decision  and  all  future  decisions  will 
be  quietly  acquiesced  In  by  the  peo- 
ple." 

Stephen  A.  Douglas  was,  of  course, 
a  Democrat.  Lincoln  further  cited 
both  Jefferson  and  Jackson  against 
Douglas  during  the  Douglas  debates. 
At  Springfield,  lUinols,  July  17,  1858— 

"I  think  that  In  respect  to  judicial 
authority,  my  humble  history  would 
not  (suffer  in  comparison  with  that  of 
Judge  Douglas.  He  would  have  the 
citizen  conform  his  vote  to  that  (the 


Dred  Scott)  decision;  the  member  of 
Congress,  his;  the  Pi-esident,  his  use 
of  the  veto  power.  He  would  make  it 
a  rule  of  political  action  for  the  peo- 
ple and  all  the  departments  of  the 
government.  I  would  not  ...  to  con 
sider  the  judges  as  the  ultimate  a' 
biters  of  all  constitutional  questioiis. 
(Jefferson  commented  in  a  letter  in 
1820 — 'A  very  dangerous  doctrine  in- 
deed, and  one  which  places  us  under 
the  despotism  of  an  oligarchy').  .  . 
Thus  we  see  the  power  claimed  ;or 
the  Supreme  Court  by  Judge  Douglas, 
Mr.  Jefferson  holds,  would  reduce  u$ 
to  the  despotism  of  an  oligarchy.  .  . 

"Let  us  go  a  little  further.  You  re- 
member we  once  had  a  National 
Bank.  Someone  owed  the  bank  a 
debt;  he  was  sued  and  sought  to  avoid 
payment,  on  the  ground  that  the 
bank  was  unconstitutional.  This  case 
went  to  the  Supreme  Court,  and  there- 
in it  was  decided  that  the  bank  waa 
constitutional.  The  whole  Democrat- 
ic party  revolted  against  the  decision. 
General  Jackson  himself  asserted  that 
he,  as  President,  would  not  be  bound 
(by  it)  .  .  .  (.the  Democrats)  have 
contended  for  that  declaration.  In  the 
very  teeth  of  the  Supreme  Court,  for 
more  than  a  quarter  of  a  century.  In 
fact,  they  have  reduced  the  decision 
to  an  absolute  nullity." 

In  his  great  address  at  the  Cooper 
Institute  in  New  York  on  Feb.  27, 
1860,  Abraham  Lincoln  refened  to  the 
Supreme  Court  as  "presumptuous" 
and  "impudently  absurd"  in  its  read- 
ing of  the  Constitution  In  the  Dre4 
Scott  case. 

And  on  another  occasion  he  said  of 
the  same  decision — 

"The  Supreme  Court  haa  got  the 
doctrine  of  popular  sovereignty  down 
as  thin  as  homeopathic  soup  that  was 
made  by  boiling  the  shadow  of  a  pig- 
eon that  had  starved  to  death." 


